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1.1 OVERVIEW OF TAXATION SYSTEM IN INDIA

In any Welfare State, it is the prime responsibility of the Government to fulfill the increasing
developmental needs of the country and its people by way of public expenditure. India, being a developing
economy, has been striving to fulfill the obligations of a Welfare State with its limited resources; the primary
source of revenue being the levy of taxes. Though the collection of tax is to augment as much revenue as
possible to the Government to provide public services, over the years it has been used as an instrument of
fiscal policy to stimulate economic growth. Thus, taxes are collected to fulfill the socio-economic objectives of

the Government.

Collect taxes from the citizens as honeybees collect nectar from the flowers,
gently and without inflicting pain.

-Chanakya

Taxes, after all, are dues that we pay for the privileges of membership in an organized society.

-Franklin D. Roosevelt

o Now, the question arises, what is tax? A tax is defined as a "pecuniary burden laid upon individuals or
property owners to support the Government, a payment exacted by legislative authority. A tax "is not a
voluntary payment or donation, but an enforced contribution, exacted pursuant to legislative
authority".
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° In simple words, tax is nothing but money that people pay to the Government, which is used to provide
public services.

° A direct tax is a kind of charge, which is imposed directly on the taxpayer and paid directly to the
Government by the persons (juristic or natural) on whom it is imposed. A direct tax cannot be shifted by
the taxpayer to someone else. A significant direct tax imposed in India is income tax.

o If the taxpayer is just a conduit and at every stage the tax-incidence is passed on till it finally reaches
the consumer, who really bears the brunt of it, such tax is indirect tax. An indirect tax can be shifted by
the taxpayer to someone else.

° Its incidence is borne by the consumers who ultimately consume the product or the service, while the
immediate liability to pay the tax may fall upon another person such as a manufacturer or provider of
service or seller of goods.

o Also called consumption taxes, they are regressive in nature because they are not based on the principle
of ability to pay. All the consumers, including the economically challenged bear the brunt of the indirect
taxes equally.

o Indirect taxes are levied on consumption, expenditure, privilege, or right but not on income or
property. Earlier, a number of indirect taxes were levied in India, namely, excise duty, customs duty,
service tax, central sales tax (CST), value added tax (VAT), entry tax, purchase tax, entertainment tax,
tax on lottery, betting and gambling, luxury tax, tax on advertisements, etc.

o However, indirect taxation in India witnessed a paradigm shift on July 01, 2017 with usherance into a
unified indirect tax regime wherein a large number of Central and State indirect taxes were
amalgamated into a single tax - Goods and Services Tax (GST). The introduction of GST has been a very
significant step in the field of indirect tax reforms in India. Customs duty continues in post-GST regime.

° Economists world over agree that direct and indirect taxes are complementary and therefore, a rational
tax structure should incorporate in itself both types of taxes.

o According to the renowned physicist Albert Einstein, “The hardest thing in the world is to understand
income tax.” Nevertheless, we are committed to ensure that your journey to India's historic indirect tax
system is effortless, engaging, and enjoyable!

At Intermediate level, we will study the select provisions of substantive and procedural law of GST -
concept of supply, charge of GST, exemptions, basic concepts of time, value and place of supply,
input tax credit, registration, tax invoice, credit and debit notes, accounts and records, e-way bill,
returns & payment. Remaining provisions of the GST law and entire Customs law will be discussed
at Final level.

1.2 GENESIS OF GST IN INDIA

o In the year 2000, the then Prime Minister mooted the concept of GST and set
up a committee to design a Goods and Services Tax (GST) model for the
country. In 2003, the Central Government formed a task force on Fiscal
Responsibility and Budget Management, which in 2004 strongly

recommended fully integrated ‘GST’ on national basis.

° Subsequently, the then Union Finance Minister, Shri P. Chidambaram, while
presenting the Union Budget (2006-2007), announced that GST would be
introduced from April 1, 2010. Since then, GST missed several deadlines and
continued to be shrouded by the clouds of uncertainty.
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The talks of ushering in GST, however, gained momentum in the year 2014 when the NDA Government
tabled the Constitution (122" Amendment) Bill, 2014 on GST in the Parliament on 19" December,
2014. The Lok Sabha passed the Bill on 6™ May, 2015 and Rajya Sabha on 3" August, 2016. Subsequent
to ratification of the Bill by more than 50% of the States, Constitution (122" Amendment) Bill, 2014
received the assent of the President on 8™ September, 2016 and became the Constitution (101st
Amendment) Act, 2016, which paved the way for introduction of GST in India.

In the following year, on 27" March, 2017, the Central GST legislations - Central
Goods and Services Tax Bill, 2017, Integrated Goods and Services Tax Bill,
2017, Union

Territory Goods and Services Tax Bill, 2017 and Goods and Services Tax (Compensation to States) Bill,
2017 were introduced in Lok Sabha. Lok Sabha passed these bills on 29" March, 2017 and with the
receipt of the President’s assent on 12" April, 2017, the Bills were enacted.

It’s a win for democratic ethos of India and a victory for everyone, GST will improve the
way of doing business.

-Narendra Modi

The enactment of the Central Acts was followed by the enactment of the State GST laws by various State
Legislatures. Telangana, Rajasthan, Chhattisgarh, Punjab, Goa and Bihar were among the first ones to
pass their respective State GST laws. By 30" June, 2017, all States and Union Territories had passed
their respective SGST and UTGST Acts except Jammu and Kashmir. With effect from 1* July, 2017, the
historic indirect tax reform - GST was introduced.

It is not the end but start of the Journey.

-Arun Jaitely

GST law was extended to Jammu and Kashmir on 8" July, 2017.

In the year 2000, the then Pnme '.The Constitution'
Minister introduced the concept of (122nd  Amendment)
GST and set up a committee to design Bill was introduced in
a GST model for the country. 2006 the Lok Sabha. Aug 2016
;Announcement by Unian| 2014 The |
2000 : 5 :
[Finance Minister, during Constitution
budget of 2006-07 that (1015t |
G5T would introduced Amendment)
from 1 April 2010. GST Council| /Act was enacted |
GST  Council Recommends CGST, © =
recommends SGST, IGST, UTGST &
all the rules. Compensation Cess
Apr 2017 Bill,
5 - - - -

CGST, IGST, UTGST| Mar 2017
and Compensation

Al State

except | & KEB30™ June 2017  SESCERRSS
passed  thei
At h
1" July 2017 8™ July 2017
GST launched SGST Act passed by J&K;

CGST and IGST Ordinances|
promulgated to extend
GST to J&K.
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GST is a path breaking indirect tax reform which attempts to create a common national market. GST has
subsumed multiple indirect taxes like excise duty, service tax, VAT, CST, luxury tax, entertainment tax, entry
tax, etc.

VAT and GST are often used inter-changeably as the latter denotes | = |
comprehensiveness of VAT by coverage of goods and services. France was the 5
first country to implement VAT/GST in 1954. Presently, more than 160
countries have implemented VAT/GST in some form or the other because this

tax has the capacity to raise revenue in the most transparent and neutral
manner. Most of the countries follow unified GST i.e., a single tax applicable

throughout the country. However, in federal polities like Brazil and Canada, a dual GST system is prevalent.
Under dual system, GST is levied by both the federal and the State Governments. India has adopted dual GST
model because of its unique federal nature.

1.3 CONCEPT OF GST

What is GST?

et

A

e IR

Before we proceed with the finer nuances of Indian GST, let us first understand the basic concept of
GST.

o GST is a value added tax levied on supply i.e.,, manufacture or

sale of goods and provision of services. VALUE ADDED TAX I
[ ]

GST offers comprehensive and continuous chain of tax credits
from the producer's point/service provider's point upto the

retailer's level/consumer’s level thereby taxing only the value mNTINUUUSCHMH UF'[AXCREIHIS

added at each stage of supply chain.

o The supplier at each stage is permitted to avail credit of GST paid
on the purchase of goods and/or services and can set off this

credit against the GST pay able on the supply of goods and BURDENBURNEBYFWALCONSUMER

services to be made by him. Thus, only the final consumer bears

the GST charged by the last supplier in the supply chain, with
set-off benefits at all the previous stages.

o Since, only the value added at each stage is taxed under GST, t here NO C ASC AD[NG OF '[AXES

is no tax on tax or cascading of taxes under GST system. The same
can be understood better with the help of the following
example:
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Manufacturer (%) é:> Distributor (%) |:‘:> Retailer () I£Z> Consumer (%)

Cost: 1,00,000 GST @ | Cost: 1,00,000 Profit: Cost: 1,11,200 Profit: Cost:1,60,291.2
18%= 18,000 11,200 Sale Price: 1,11,200 | 24,640 Sale Price: 1,35,840 | (1,35,840+24,451.20)
GST @ 18% 20,016 GST@ 18% 24,451.20

Input Tax Credit= NIL | Input Tax Credit= 18,000 Input Tax Credit= 20,016 Input Tax Credit= NIL

Paid to Government | Paid to Government Paid to Government Tax Borne by the
GST = 18,000 GST = 2,016 (Output tax - | GST=4,435.20 (Output tax | Consumer
Input tax) - Input tax) 18,000 + 2,016
+4,435.20 = 24,451.20
Value Addition = Value Addition= 11,200 Value Addition = 24,640 Value Addition = NIL
1,00,000 GST @ 18% = | GST @ 18% = 2,016 GST @ 18% = 4,435.20
18,000

1.4 NEED FOR GST IN INDIA

e . e —— =

I . R T, /' I 2
;'/ Deficiencies . ;’) \““\_ f/ A cure for .
in the - / Goodsand '/ ills of

- I n
erstwhile Serwces : erstwhile |

( value added I\_ HENE e 50 / mdwect tax |
D ef ] . ]
|ciencies in the value added taxation system

Under the earlier indirect tax regime, despite the introduction of the principle of taxation of value
added in India - at the Central level in the form of CENVAT (Central Excise) and at the State level in the form
of State VAT - its application always remained piecemeal and fragmented on account of the following

reasons:

o Certain transactions were subject to double taxation and were taxed as both goods and services, since
under the earlier regime, distinction between goods and services was often blurred.

Example 1 : Under the earlier tax regime, software was subject to both service tax and VAT. This was
so because both sale of goods and provision of service were involved and therefore taxable event
under both the Statutes i.e. respective VAT law and service tax law got triggered. This aspect has been
taken care of under GST law.

o CENVAT did not include chain of value addition in the distributive trade after the stage of production.
Similarly, in the State-level VAT, CENVAT load on the goods was not removed. This led to the cascading
of taxes. Below mentioned example illustrates that under the earlier indirect tax regime, when the
goods were manufactured and sold, both central excise duty (CENVAT) and State-Level VAT were
levied.
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Example 2 : Under the earlier tax regime, if goods were manufactured for ¥ 1000/- and excise duty
was payable @ 12.5% and VAT was payable @ 14.30%, the billing was being done as under:

Assessable value of goods under excise law | X 1,000
Excise duty @ 12.5% 3125
Taxable value for VAT 31,125
VAT @ 14.30% %160.88
Total invoice value 31,285.88

o Though CENVAT and State-Level VAT were essentially value added taxes, set off of one against the
credit of another was not possible as CENVAT was a central levy and State-Level VAT was a State levy.

° There were several taxes in the States, such as, Luxury Tax, Entertainment Tax, etc. which were not
subsumed in the VAT. Hence for a single transaction, multiple taxes in multiple forms were required to
be paid.

o VAT on goods was not integrated with tax on services, at the State level, to remove the cascading effect

of service tax. With service sector being the fastest growing sector in the economy, the exclusion of
services from the tax base of the States potentially eroded their tax- buoyancy.

o CST was another source of distortion in terms of its cascading nature since it was non-VATABLE. Being
an origin based tax, CST was also against one of the basic principles of consumption taxes that tax
should accrue to the jurisdiction where consumption takes place.

Example 3 : Under the earlier tax regime, if a dealer in Delhi purchases goods from a manufacturer in
Punjab for ¥ 1000 + X 20 (2% CST) = X 1020/- and sells such goods within Delhi for ¥ 1200/-. The tax
rate on sales is 12.5% and hence output tax liability is ¥ 150/-. Credit of ¥ 20/- is not allowed while
making payment of ¥ 150/- and hence the dealer has to pay ¥ 150 as CONTAINER.

Non-inclusion of several | | ¢ 3:cading of taxes on account of (i) levy

local levies in State VAT || of Non-VATable CST and (i) inclusion of

such  as  luxury tay, || CENVAT in the value for imposing VAT
entertainment tax, ete.

Mo CENVAT after| | Non-integration ||Double taxation of
manufacturing of VAT & service | | certain transactions as
stage tax both goods and services

GST - A cure for ills of existing indirect tax regime

GOODS AND SERVICES TAX (GST)
The crucal plece In India's developmest strategy

THDR

[ —— e

L e o o gt 8 e o
B —
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A comprehensive tax structure covering both goods and services viz.
Goods and Services Tax (GST) addresses most of the above stated issues.
Simultaneous introduction of GST at both Centre and State levels has
integrated taxes on goods and services for the purpose of set-off relief and
ensures that both the cascading effects of CENVAT and service tax are
removed and a continuous chain of set- off from the original producer’s
point/ service provider’s point upto the retailer’s level/ consumer’s level is

established.

In the GST regime, the major indirect taxes have been subsumed in the ambit of GST. The erstwhile
concepts of manufacture or sale of goods or rendering of services are no longer applicable since the tax is now

levied on “Supply of Goods and/or services”.

1.5 FRAMEWORK OF GST AS INTRODUCED IN INDIA

1] Dual GST:

India has adopted a Dual GST model in view of the federal structure of the country. Consequently, the
Centre and States simultaneously levy GST on taxable supply of goods or services or both which, takes
place within a State or Union Territory. Thus, tax is imposed concurrently by the Centre and States, i.e.
Centre and States simultaneously tax goods and services. Now, the Centre also has the power to tax
intra-State sales & States are also empowered to tax services. GST extends to whole of India including

the State of Jammu and Kashmir.

Dual GST]

ll CGST/SGST/UTGST/IGST

o GST is a destination-based tax applicable on all
transactions involving supply of goods or services
or both for a consideration subject to exceptions

thereof. GST in India comprises of Central Goods and Services Tax (CGST) - levied and collected by
Central Government, State Goods and Services Tax (SGST) - levied and collected by State

CGST/SGST/UTGST/GST |
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Governments/Union Territories with Legislatures and Union Territory Goods and Services Tax
(UTGST) - levied and collected by Union Territories without Legislatures, on intra-State supplies
of taxable goods and/or services. As a general rule, where the location of the supplier and the
place of supply of goods or services are in the same State/Union territory, it is treated as intra-
State supply of goods or services respectively.

Further, where the location of the supplier and the place of supply of goods or services are in (i)
two different States or (ii) two different Union Territories or (iii) a State and a Union territory, it
is treated as inter-State supply of goods or services respectively. Inter-State supplies of taxable
goods and/or services are subject to Integrated Goods and Services Tax (IGST). IGST is the sum
total of CGST and SGST/UTGST and is levied by the Centre on all inter-State supplies.

cGS'
Q i
QQ' ¢ IGsT , e
State 1
Foreign Territory -
2
-
% cGS*t
\.E\ X
<\
CGST s ' >
__-_-___._-_-____———-
= e
UTG 51' . . m 2
Union territory
without
legislature

lll] Legislative Framework

There is single legislation - CGST Act, 2017 - for levying CGST. - .
Similarly, Union Territories without Legislatures [i.e. Andaman Lﬁglﬂlat“’e FrameWUrkl
and Nicobar Islands, Lakshadweep, Ladakh, Dadra and Nagar
Haveli & Daman and Diu and Chandigarh] are governed by UTGST Act, 2017 for levying UTGST.
States and Union territories with their own legislatures [i.e. Delhi, Jammu and Kashmir and
Puducherry] have their own GST legislation for levying SGST.

Example 4 : In Ladakh, CGST and UTGST is levied on supply of goods or services or both. In
Delhi, CGST and SGST is levied on supply of goods or services or both.

Though there are multiple SGST legislations, the basic features of law, such as chargeability,
definition of taxable event and taxable person, classification and valuation of goods and services,
procedure for collection and levy of tax and the like are uniform in all the SGST legislations, as far
as feasible. This is necessary to preserve the essence of dual GST.

IV] Classification of goods and services

HSN (Harmonised System of Nomenclature) is used - - -
for classifying the goods under the GST. Chapters C]ﬂSS]ﬁcatlﬂlﬂ [}f gﬂods a]]d Ser'HCESI
referred to in the Rate Schedules for goods are the

Chapters of the First Schedule to the Customs Tariff Act, 1975.
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o A new Scheme of Classification of Services has been devised wherein the services of various
descriptions have been classified under various sections, headings and groups. Each group
consists of various Service Codes (Tariff). SAC (Services Accounting Code) is used for classifying
the services under the GST like HSN for goods.

V] Composition Scheme

o In GST regime, tax (i.e. CGST and SGST/UTGST for intra-State

supplies and IGST for inter-State supplies) is payable by COlIlpﬂSlthll Scheﬂlﬂl

every taxable person and in this regard provisions have been

prescribed in the law.

o However, for providing relief to small businesses, manufacturers, service providers, suppliers of
food articles, traders, etc, making intra-State supplies, a simpler method of paying taxes is
prescribed, known as composition levy.

VI] Registration

o Every supplier of goods and/ or services is required to obtain registration in the IRegiStratiUIl
State/UT from where he makes the taxable supply if his aggregate turnover
exceeds the threshold limit during a FY. Different threshold limits have been prescribed for
various States and Union Territories depending upon the fact whether the supplier is
engaged exclusively in supply of goods, or exclusively in supply of services or in supply of both
goods and services. The threshold limit of aggregate turnover prescribed for various
States/UTs are as follows:

States with threshold States with threshold States with threshold limit of ¥ 20 lakh

limit of ¥ 10 lakh for limit of X 20 lakh for for exclusive supplier of services/both

supplier of goods supplier of goods and/or | goods and services and threshold limit
and/or services services of X 40 lakh for exclusive supplier of
goods making only intra- State supplies

o Manipur o Arunachal Pradesh o All other States

o Mizoram o Meghalaya

o Nagaland o Sikkim

o Tripura o Uttarakhand

o Puducherry

o Telangana

However, in certain specified cases mandatory registration is required under GST irrespective of the
quantum of aggregate turnover.

Vil] Exemptions

Apart from providing relief to small-scale business, the law also contains provisions E .
| | ) | xemptions|
for granting exemption from payment of tax on essential goods and/or services.

VIII] Seamless flow of credit

Since GST is a destination-based consumption tax, revenue of SGST 3
ordinarily accrues to the consuming States. The inter-State supplier in the S&'ﬂ]]lﬁSS ﬂow Of Cl'edlt
exporting State is allowed to set off the available credit against the IGST

payable on inter-State supply made by him (order of utilisation of credit is explained in brief below).

o The buyer in the importing State is allowed to avail the credit of IGST paid on inter-State purchases
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made by him.

Thus, unlike the earlier scenario where the credit chain used to break in case of inter-State sales on
account of non-VATable CST, under GST regime there is a seamless credit flow in case of inter-State
supplies too.

The revenue of inter-State sale does not accrue to the exporting State and the exporting State transfers
to the Centre the credit of SGST/UTGST used in payment of IGST.

The Centre transfers to the importing State the credit of IGST used in payment of SGST/UTGST.

Order of utilization of credit - There is a specified order in which ITC should be utilized. First, IGST
credit should be utilized towards IGST payment, and then towards payment of CGST and SGST/UTGST
in any order and in any proportion.

After entire ITC of IGST is utilized, ITC of CGST should be utilized for payment of CGST and IGST in that
order. Thereafter, ITC of SGST /JUTGST should be utilized for payment of SGST/UTGST and IGST in that
order.

It may be noted that ITC of CGST cannot be utilized for payment of SGST/UTGST and vice versa.
Also, ITC of SGST/UTGST should be utilized for payment of IGST, only after ITC of CGST has been
utilized fully.

The seamless flow of credit under GST, in case of intra-State and inter-State supplies, can be better
understood with the help of the following illustrations:

Intra-State Supply

ILLUSTRATION 1:

(i)

(ii)

In case of local supply of goods/ services, the supplier would charge dual GST i.e.,, CGST and SGST at specified
rates on the supply.

Supply of goods/ services by A to B

Amount (in3)
Value charged for supply of goods/ services 10,000
Add: CGST @ 9% 900
Add: SGST @ 9% 900
Total price charged by A from B for local supply of goods/ services 11,800

The CGST & SGST charged on B for supply of goods/services will be remitted by A to the appropriate
account of the Central and State Government respectively.

A is the first stage supplier of goods/services and hence, does not have credit of CGST, SGST or IGST.

Supply of goods/services by B to C — Value addition @ 20%

B will avail credit of CGST and SGST paid by him on the purchase of goods/ services and will utilise such
credit for being set off against the CGST and SGST payable on the supply of goods/services made by him
to C.
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Amount (in<)
Value charged for supply of goods/ services (X 10,000 x 120%) 12,000
Add: CGST @ 9% 1080
Add: SGST @ 9% 1080
Total price charged by B from C for local supply of goods/ services 14160

Computation of CGST, SGST payable by B to Government

Amount (in <)

CGST payable

1080

Less: Credit of CGST

900

CGST payable to Central Government

180

SGST payable

1080

Less: Credit of SGST

900

SGST payable to State Government

180

Note: Rates of CGST and SGST have been assumed to be 9% each for the sake of simplicity.

Statement of revenue earned by Central and State Government

Transaction

Revenue to Central

Government (%)

Revenue to State
Government (%)

Supply of goods/services by A to B 900 900
Supply of goods/services by B to C 180 180
Total 1080 1080

Inter-State Supply

ILLUSTRATION 2 :

In case of inter-State supply of goods/ services, the supplier would charge IGST at specified rates on the

supply.

(i) Supply of goods/services by X of State 1 to A of State 1

Amount (in<)
Value charged for supply of goods/services 10,000
Add: CGST @ 9% 900
Add: SGST @ 9% 900
Total price charged by X from A for intra-State supply of goods/services 11,800
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IGST.

(ii) Supply of goods/services by A of State 1 to B of State 2 — Value addition @ 20%

X is the first stage supplier of goods/services and hence, does not have any credit of CGST, SGST or

Amount (in )

Value charged for supply of goods/services (X 10,000 x 120%)

12,000

Add: IGST @ 18%

2,160

Total price charged by A from B for inter-State supply of goods/services

14,160

Computation of IGST payable to Government

Amount (in%)
IGST payable 2,160
Less: Credit of CGST 900
Less: Credit of SGST 900
IGST payable to Central Government 360

utilised in the payment of IGST to the Central Government.

(iii) Supply of goods/services by B of State 2 to C of State 2 — Value addition @ 20%

The IGST charged on B of State 2 for supply of goods/services will be remitted by A of State 1 to the
appropriate account of the Central Government. State 1 (Exporting State) will transfer SGST credit of ¥ 900

B will avail credit of IGST paid by him on the purchase of goods/services and will utilise such credit for
being set off against the CGST and SGST payable on the local supply of goods/services made by him to C.

Amount (in%)
Value charged for supply of goods/ services (X 12,000 x 120%) 14,400
Add: CGST @ 9% 1,296
Add: SGST @ 9% 1,296
Total price charged by B from C for local supply of goods/services 16,992

Computation of CGST, SGST payable to Government

Amount (in )

CGST payable 1,296
Less: Credit of IGST 1,296
CGST payable to Central Government Nil
SGST payable 1,296
Less: Credit of IGST (X 2,160 -X 1,296) 864
SGST payable to State Government 432
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Central Government will transfer IGST credit of ¥ 864 utilised in the payment of SGST to State 2

(Importing State).

Note: Rates of CGST, SGST and IGST have been assumed to be 9%, 9% and 18% respectively for the

sake of simplicity.

Statement of revenue earned by Central and State Governments

Transaction Revenue to Central Revenue to Government | Revenue to Government
Government () of State 1 %) of State 2 ()
Supply of 900 900
goods/services by X to A
Supply of 360
goods/services by Ato B
Transfer by State 1 to 900 (900)
Centre
Supply of 432
goods/services by B to C
Transfer by Centre to (864) 864
State 2
Total 1,296 Nil 1,296

IX] GST Common Portal

Before GST, since the Centre and State indirect tax administrations worked under different laws,
regulations, procedures and formats, their IT infrastructure and systems were also independent of
each other. Integrating them for GST implementation was complex since it required integrating
the entire indirect tax ecosystem so as to bring all the tax administrations (Centre, State and
Union Territories) to the same level of IT maturity with uniform formats and interfaces for
taxpayers and other external stakeholders.

Besides, GST being a destination based tax, the inter-State trade of goods and services (IGST)
needed a robust settlement mechanism amongst the States and the Centre. A Common Portal was
needed which could act as a clearing house and verify the claims and inform the respective
Governments to transfer the funds. This was possible only with the help of a strong IT
infrastructure.

Resultantly, Common GST Electronic Portal - www.gst.gov.in - a website managed by Goods and
Services Network (GSTN) [a company incorporated under the provisions of section 8 of the
Companies Act, 2013] is set by the Government to establish a uniform interface for the tax payer
and a common and shared IT infrastructure between the Centre and States.

The GST portal is accessible over Internet (by taxpayers and their CAs/Tax Advocates etc.) and
Intranet by Tax Officials etc. The portal is one single common portal for all GST related services.

A common GST system provides linkage to all State/ UT Commercial Tax Departments, Central

Tax authorities, Taxpayers, Banks and other r
stakeholders. The eco-system consists of all GST COmmon Porta |
stakeholders starting from taxpayer to tax

professional to tax officials to GST portal to Banks to accounting authorities.
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Goods and Services Tax

s

o The functions of the GSTN include facilitating registration; forwarding the returns to Central and
State authorities; computation and settlement of IGST; matching of tax payment details with
banking network; providing various MIS reports to the Central and the State Governments based
on the taxpayer return information; providing analysis of taxpayers' profile.

o However, it is important to note that the Common GST Electronic Portal for furnishing electronic
way bill is www.ewaybillgst.gov.in [managed by the National Informatics Centre, Ministry of
Electronics & Information Technology, Government of India]. E-way bill is an electronic document
generated on the GST portal evidencing movement of goods.

o Further, Invoice Registration Portal (IRP) is the website for uploading/reporting of e-invoices by
the notified persons*. It is managed by the National Informatics Centre, Ministry of Electronics &
Information Technology, Government of India.

o *All registered businesses with an aggregate turnover (based on PAN) in any preceding financial
year from 2017-18 onwards greater than X 10 crore are required to issue e-invoices.
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X]

XI]

XIL.

GSPs/ASPs

GSTN has selected certain Information Technology, Information
Technology enabled Services and financial technology companies, to be IGSPS/ASPS|
called GST Suvidha Providers (GSPs). GSPs have access to GST System and
have the capability to develop applications to be used by taxpayers for
interacting with the GSTN.

GSP develops applications having features like return filing, reconciliation = o MR aiiid
of purchase register data with auto populated data for
acceptance/rejection/modification, dashboards for taxpayers for quick monitoring of GST
compliance activities. They may also provide role-based access to divide various GST related
activities like uploading invoice, filing returns etc., among different set of users inside a company
(medium or large companies will need it), applications for tax professional to manage their
client's GST compliance activities, integration of existing accounting packages/ERP with GST
System, etc.

GSP is an additional channel being made available for facilitating the taxpayers for performing
some of the functions and use of their services is optional. GSPs may take the help of Application
Service Providers (ASPs) who act as a link between taxpayers and GSPs.

Compensation Cess

A GST Compensation Cess atspecified rate is imposed under the Goods and
Services Tax (Compensation to States) Cess Act, 2017 on the specified
luxury items or demerit goods, like pan masala, tobacco, aerated waters,
motor cars etc., computed on value of taxable supply. Compensation cess .
is leviable on intra-State supplies and inter-State supplies with a view to
provide for compensation to the States for the loss of revenue arising on
account of implementation of the GST. Initially, it was levied for a period
of 5 years upto 30" June, 2022. However, its levy and collection has been
extended till 31st March, 2026.

Compensation is to be provided to a State for a period of 5 years from the date on which the State
brings its SGST Act into force.

|Compensation Cess|

GST - A tax on goods and services

GST is levied on all goods and services, except alcoholic liquor for human consumption and petroleum
crude, diesel, petrol, ATF and natural gas.

Alcoholic liquor for human consumption:_is outside the realm of %’“‘““ =
GST. The manufacture/production of alcoholic liquor continues to be | rmaces = A
subjected to State excise duty and inter-State/intra- State sale of the 41&’0301 E:'-' .
same is subject to CST/VAT respectively. PET —

Petroleum crude, diesel, petrol, ATF and natural gas: As regards petroleum crude, diesel,
petrol, ATF and natural gas are concerned, they are not presently leviable to GST. GST will be
levied on these products from a date to be notified on the recommendations of the GST Council.

Till such date, central excise duty continues to be levied on manufacture/production of petroleum
crude, diesel, petrol, ATF and natural gas and inter-State/intra-State sale of the same is subject to CST/
VAT respectively.

Tobacco: Tobacco is within the purview of GST, i.e. GST is leviable on tobacco. However, Union
Government has also retained the power to levy excise duties on tobacco and tobacco products
manufactured in India. Resultantly, tobacco is subject to GST as well as central excise duty.
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under GST.

Taxes subsumed in GST

of goods or on the supply of services.

and services at the other.

under GST. While identifying, the following principles were kept in mind:

Taking the above principles into account, following taxes were subsumed in the GST:

Central Taxes

D central Excize Duty & Additional
| Excize Duties

u Service Tax

IO Excise Duty under Medicinal & Toilst
Preparation Act. 1955

0 cvb & special cvp
u Central Sales Tax

|
'u Central surcharges & Cesses in so far
a5 tl'lej’ relate to supply of goods &

T

GST

L

1 Yy

State Taxes

State surcharges and cesses in so far |
as they relate to supply of goods &
services

Entertainment Tax (except those |
levied by local bodies)

Tax on lottery, betting and gambling |
Entry Tax (All Forms) 8 Purchase Tax |
VAT/ Sales tax

Luxury Tax

Taxes on advertisements

AN

Pre-GST Indirect Tax structure in India

‘ L

-

e

o Opium, Indian hemp and other narcotic drugs and narcotics: Opium, Indian hemp and other
narcotic drugs and narcotics are within the purview of GST, i.e. GST is leviable on them. However,
State Governments have also retained the power to levy excise duties on such products
manufactured in India. Resultantly, Opium, Indian hemp and other narcotic drugs and narcotics
are subject to GST as well as State excise duties.

o Further, real estate sector has been kept out of ambit of GST, i.e. GST will not be levied on
sale/purchase of immovable property.

The various central, State and local levies were examined to identify their possibility of being subsumed

(i) Taxes or levies to be subsumed should be primarily in the nature of indirect taxes, either on the supply

(ii) Taxes or levies to be subsumed should be part of the transaction chain which commences with import/
manufacture/ production of goods or provision of services at one end and the consumption of goods

(iii) The subsuming of taxes should result in free flow of tax credit in intra and inter-State levels. The taxes,
levies and fees that were not specifically related to supply of goods & services would not be subsumed

(iv) Revenue fairness for both the Union and the States individually would need to be attempted.
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: ohol for 1
B ption.

Within GST or outside GST?

ver to tax i
h the State.

Entertainment tax
_]Evied by local bodies.

Power to tax remains
_with the local bodies.

n the purview i
Power to levy |
duties, also I

!

Questions 1 :

Which of the following statements is incorrect?

(d) Alcoholic liquor for human consumption is subject to GST.

(@) Alcoholic liquor for human consumption is outside the realm of GST
(b) Manufacture/ production of alcoholic liquor is ubject to State excise duty.

(c) Inter- State/intra-State sale of the alcohol is subject to CST/ VAT respectively.

1.6 BENEFITS OF GST

GST is introduced with a vision to bring benefits to
all the stakeholders of industry, Government and the
citizens. GST is a win-win situation for the entire country.
It is envisaged that GST will accrue following significant

B

Industry

Governmant

1

Citizens

benefits to the stake holders:

Benefits to economy

o Creation of unified national market : GST aims to make India a common
market with common tax rates and procedures and remove the economic
barriers, thereby paving the way for an integrated economy at the national

level.

o Boost to ‘Make in India’ initiative: GST has given a major boost to the
‘Make in India' initiative of the Government of India by making goods and
services produced in India competitive in the national as well as
international market. Further, all imported goods are being charged
integrated tax (IGST) which is more or less equivalent to CGST + SGST. This

C um(E.m NG

brings parity in taxation on local and imported goods or services.
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Boost to investments and employment: The subsuming of major Central and
State taxes in GST, complete and comprehensive set-off of input tax on goods and
services and phasing out of Central Sales Tax (CST) would reduce the cost of locally
r . manufactured goods and services. Resultantly, the

More
Employment

==

investments and Indian exports. With a boost in exports and
manufacturing activity, more employment would be generated and GDP

competitiveness of Indian goods and services in the
international market may increase to give boost to

would increase.

Simplified tax structure

Ease of doing business: Simpler tax regime with fewer exemptions along with

reduction in multiplicity of taxes under GST has led to simplification and

o o RTINS
uniformity in tax structure. The uniformity in laws, procedures and tax rates EASEOFDGM BUSNE&
across the country makes doing business easier. Common definitions, common

forms/ formats, common interface through GST portal result in efficiencies and
synergies across the board.

Certainty in tax administration: Common procedures for registration of taxpayers, refund of taxes,
uniform formats of tax return, common tax base, common system of classification of goods or services
along with timelines for every activity ensures certainty in tax administration across India.

Easy tax compliance

Automated procedures with greater use of IT: GST is largely |p» :

technology driven. The interface of the taxpayer with the tax GUOdS And Semces Tax Nemgrk
authorities is through the common portal (GSTN). There are ~

simplified and automated procedures for various processes such as

registration, returns, refunds, tax payments. All processes, like applying for registration, filing of
returns, payment of taxes, filing of refund claims etc., are online through GSTN. The human interface
between the taxpayer and the tax administration has greatly reduced thereby leading to speedy

decisions. The measures like e-Invoice and auto populated returns has eased the compliance for the
registered person.

Easier tax compliance: Harmonization of laws, procedures and rates of tax has made compliance easier
and simple. There are common definitions, common forms/ formats, common interface through
common portal (GSTN) resulting in efficiencies and synergies across the board. All this has also helped
in reduction in compliance costs, alleviate the need for multiple record keeping for a variety of taxes
leading to lesser investment of resources and manpower in maintaining records to the registered
person.

Advantages for trade and industry

Benefits to industry: Average tax burden on trade and industry has come down,
which has resulted in reduction in prices of goods and services. This has resulted
in more consumption, which in turn means more production and thereby

boosting the growth of the industries.
Industry

Mitigation of ill effects of cascading: GST is a destination-based consumption
tax. It has been designed in a manner so that tax is collected at every stage and the credit of tax paid at
the previous stage is available to set off the tax to be paid at the next stage of transaction. This
eradicates “tax on tax” and allows cross utilization of input tax credits which benefit the industry by
making the entire supply chain tax neutral.
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o Thus, GST prevents cascading of taxes by providing a .
comprehensive input tax credit mechanism across the entire seamless ﬂow Of credlt
supply chain. Such a seamless availability of input tax credit across goods or services at every stage of
supply helps in mitigating the ill effects of cascading, enables streamlining of business operations,

improving competitiveness in the markets in India and across globe.

Composition Levy Scheme
° Benefits to small traders and entrepreneurs: GST has increased the threshold a®
limit for GST registration for small businesses. Small businesses have also been a\o
provided the benefit of composition scheme. With the creation of a seamless S

national market across the country, small enterprises will have an opportunity to expand their national
footprint with minimal investment.

Questions 2 :

Presently, is leviable on of petroleum and diesel.

(i) GST; supply

(i) Central excise duty; manufacture/production

(ili) Central sales tax; inter-State sale

(iv) Value Added Tax; intra-State sale

(v) State excise duty; manufacture

Choose the most appropriate option

(a) (i), (iii) and(iv) (b) ()

() (i) and (ii) (d) (i) and (v)
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1.7 CONSTITUTIONAL PROVISIONS

° India has a three-tier federal structure, comprising the Union Government, the State Governments and
the Local Government. The power to levy taxes and duties is distributed among the three tiers of
Governments, in accordance with the provisions of the Indian Constitution.

o The Constitution of India is the supreme law of India. It consists of a Preamble, 25 parts containing 448
Articles and 12 Schedules.

Constitution of India

o Power to levy and collect taxes whether, direct or indirect emerges from the Constitution of India. In
case any tax law, be it an act, rule, notification or order is not in conformity with the Constitution, it is
called ultra vires the Constitution and is illegal and void.

Those of us who understand human history know the role taxation has played in shaping the destiny
of mankind. The matter of taxes — more specifically, the right to tax - is clearly no stranger to
controversy and has frequently served as the catalyst for revolutionary change.

-Owen Arthur

o Thus, a study of the basic provisions of the Constitution is essential for understanding the genesis of the
various taxes being imposed in India. The significant provisions of the Constitution relating to taxation
are:

L. Article 265 : Article 265 of the Constitution of India prohibits arbitrary collection of tax. It states
that “no tax shall be levied or collected except by authority of law”. The term “authority of
law” means that tax proposed to be levied must be within the legislative competence of the
Legislature imposing the tax.

II.  Article 245: Part XI of the Constitution deals with relationship between the Union and States. The
power for enacting the laws is conferred on the Parliament and on the Legislature of a State by
Article 245 of the Constitution. The said Article provides as under:

o Subject to the provisions of this Constitution, Parliament may make laws for the whole or
any part of the territory of India, and the legislature of a State may make laws for the whole
or any part of the State.

o No law made by Parliament shall be deemed to be invalid on the ground that it would have
extra-territorial operation.

III. Article 246 : It gives the respective authority to Union and State Governments for levying tax.
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IV. Seventh Schedule to Article 246 : It contains three lists which enumerate the matters under
which the Union and the State Governments have the authority to make laws.

4 N

e 'a-\.-::f |}. :.:. S -F: ﬁ;f f.rl

Rt a5 & | CONCURRE
UMNIOM LIST l"{‘f._,__ ,:.;{_-!'r STATE LIST S ; NT LIST
It contains It contains ;
the matters e kb It contains
in resp-ect of in respect of ’fiuz matters
which the which the in respect of
Parliament Stat which  both
{Central b e e et the Central
Governmernt) fias the B State
i excuiv v
exclusive 3

right to make

right to make E:::l.lus o make laws.
lawis. :

Entries 82 to 91 of List I enumerate the subjects where the Central Government has power to levy taxes.
Entries 45 to 63 of List Il enumerate the subjects where the State Governments have the power to levy
taxes. Parliament has a further power to make any law for any part of India not comprised in a State
even if such matter is included in the State List.

Income tax is levied by virtue of Entry 82 - Taxes on income other than agricultural income and customs
duty vide Entry 83 - Duties of customs including export duties of the Union List.

Power to levy Goods and Services Tax (GST) has been conferred by Article 246A of the Constitution
which was introduced by the Constitution (101%% Amendment) Act, 2016. Before discussing the
significant provisions of the Constitution (101%* Amendment) Act, 2016, let us first understand why
there arose a need for such constitutional amendment.

Need for constitutional amendment

The Constitutional provisions hitherto had delineated separate powers for the Centre and the States to
impose various taxes. Whereas the Centre levied excise duty on all goods produced or manufactured in
India, the States levied Value Added Tax once the goods entered the stream of trade upon completion of
manufacture.

In the case of inter-State sales, the Centre had the power to levy a tax (the Central Sales Tax), but the
tax was collected and retained entirely by the States (from where the movement of goods start).
Services were exclusively taxed by the Centre together with applicable cesses, if any. Besides, there
were State specific levies like entry tax, Octroi, luxury tax, entertainment tax, lottery and betting tax,
local taxes levied by Panchayats etc.

With respect to goods imported from outside the country into India, Centre levied basic customs duty
and additional duties of customs together with applicable cesses, if any.

Introduction of the GST required amendment in the Constitution to enable
integration of the central excise duty, additional duties of customs, State VAT [/ /8 1 P10

and certain State specific taxes and service tax into a comprehensive Goods and l“E"n"E"'
Services Tax and to empower both Centre and the States to levy and collect it. '
Consequently, Constitution (101* Amendment Act), 2016 (hereinafter referred to as CAA) was passed.
It has 20 sections. Newly inserted Article 279A empowering President to constitute GST Council was

notified on 12.09.2016. Remaining provisions were notified with effect from 16.09.2016.
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CAA also provides for compensation to States for loss of revenue on account of introduction of goods
and services tax. Parliament shall, by law, on the recommendation of the Goods and Services Tax
Council, provide for compensation to the States for loss of revenue arising on account of
implementation of the goods and services tax for a period of five years.

Significant provisions of Constitution (1015t Amendment) Act, 2016 Key changes in brief

Concurrent powers on Parliament and State Legislatures to make laws governing taxes on goods and

services.

Levy of integrated goods and services tax on inter-State transactions of goods and services to be levied
and collected by the Central Government and apportioned between the Union and the States in the
manner provided by Parliament by Law as per the recommendation of the GST Council.

Principles for determining the place of supply and when a supply takes place in the course of inter-State
trade or commerce shall be formulated by the Parliament, by law.

GST will be levied on all supply of goods and services except alcoholic liquor for human
consumption.

On the following products GST shall not be levied, till a date to be notified on the recommendations of
the GST Council:

° Petroleum Crude

o High Speed Diesel

o Motor Spirit (commonly known as Petrol)
. Natural Gas
o Aviation Turbine Fuel

The Union Government shall retain the power to levy duties of excise on the aforesaid products besides
tobacco and tobacco products manufactured or produced in India.

Article 279A of the Constitution empowers the President to constitute a joint forum of the Centre and
States namely, Goods & Services Tax Council (GST Council).

The provisions relating to GST Council came into force on 12th September, 2016. President constituted
the GST Council on 15t September, 2016.

The Union Finance Minister is the Chairman of this Council and Ministers in charge of Finance/Taxation
or any other Minister nominated by each of the States & UTs with Legislatures are its members.

Besides, the Union Minister of State in charge of Revenue or Finance is also its member. The function of
the Council is to make recommendations to the Union and the States on important issues like tax rates,
exemptions, threshold limits, dispute resolution etc.

The concept of ‘declared goods of special importance’ under the Constitution is done away with. Earlier,
certain restrictions were placed on the powers of States in regard to tax on such goods.

Transitional provisions to take care of any inconsistency with respect to any law relating to tax on
goods or services or both, in force in any State. Such tax to continue to be in force until amended or
repealed or until expiration of one year from commencement of GST, whichever is earlier.
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(i) GST; supply

is leviable on of Tobacco

(i) Central excise duty; manufacture
(iii) Central sales tax; inter-State sale
(iv) Value Added Tax; intra-State sale
(v) State excise duty; manufacture

Choose the most appropriate option.

(@) (i), (iii) and(iv) (b) (i)
(¢) (i) and (ii) (d) (i) and (v)

(i) GST; supply

is leviable on of opium and Indian hemp.

(i) Central excise duty; manufacture
(iii) Central sales tax; inter-State sale
(iv) Value Added Tax; intra-State sale
(v) State excise duty; manufacture

Choose the most appropriate option.

(@) (i), (iii) and(iv) (b) (i)
(¢) (i) and (ii) (d) (i) and (v)

Key changes in detail

Significant amendments made by Constitution Amendment Act are discussed below in detail:

V. Article 246A: Power to make laws with respect to Goods and Services Tax:

Newly inserted Article 246A

(1)  Notwithstanding anything contained in Articles 246 and 254, Parliament, and, subject to
clause (2), the Legislature of every State, have power to make laws with respect to goods and
services tax imposed by the Union or by such State.

(2) Parliament has exclusive power to make laws with respect to goods and services tax where
the supply of goods, or of services, or both takes place in the course of inter-State trade or
commerce.

Explanation - The provisions of this article, shall, in respect of goods and services tax referred
to in clause (5) of article 279A, take effect from the date recommended by the Goods and
Services Tax Council.
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VL.

VIL.

VIIL

This article grants power to Centre and State Governments to make laws

]
with respect to GST imposed by Centre or such State. Aﬂlde 246A

Centre has the exclusive power to make laws with respect to GST in case

of inter-State supply of goods and/or services.

However, in respect to the following goods, the aforesaid provisions shall apply from the date
recommended by the GST Council:

high aviafion

spesd ) p furbine
diezel J fuel

The provisions of Article 246A are notwithstanding anything contained in Articles 246 and 254.
Article 254 deals with the supremacy of the laws made by Parliament.

Article 248 amended: Residuary powers of legislation amended

Article 248 grants the residuary powers to Parliament to make laws with

respect to any matter not enumerated in the Concurrent List or State List. Article m
Such power shall include the power of making any law imposing a tax not

mentioned in either of those Lists.

This article has been amended. Now, this power has been subjected to Article 246A, namely the
power to make laws with respect to goods and service tax to be imposed by the Centre and States.

Power of Parliament to legislate with respect to a matter in the State List, in the national

interest/in case of emergency, extended to GST provided under Article 246A

Article 249 grants the Parliament the power to make laws with respect to a P
matter in the State list in national interest in a case where the Council of A’tl@le 249

States has declared by resolution supported by not less than two-thirds of
the members present and voting on any matter enumerated in the State List.

Similarly, Article 250 grants the Parliament the power to make laws with -
respect to any of the matters enumerated in the State List if a proclamation mdﬁ 250
of Emergency is in operation.

Articles 249 and 250 have been amended to grant power to Parliament to make laws with respect to
the Goods and Services Tax provided under Article 246A also alongwith the matters in the State
list, in the national interest/in case of emergency.

Article 268: Duties levied by the Centre but collected and appropriated by the States

Article 268 pertains to the duties levied by the Centre but collected and

ﬂ
appropriated by the States. It stipulates that such stamp duties and such Artlcle 268
duties of excise on medicinal and toilet preparations as are mentioned in

the Union List shall be levied by the Government of India but shall be collected in the case where

such duties are leviable within any Union territory, by the Government of India, and in other
cases, by the States within which such duties are respectively leviable.

The CAA omits “and such duties of excise on medicinal and toilet preparations” from Article 268.

Duties of excise on medicinal and toilet preparations have been subsumed into the goods and
service tax to be levied by the Centre and States.
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IX. Article 268A: Article 268A empowering Union to levy service tax omitted

Service tax was levied in 1994 under the residual Entry 97 of the Union
list. Article 268A was inserted by the Constitution (88t%h) Amendment Act, Artiele 268 A
2003 to usher in service tax under a separate entry 92C in the Union List.

However, it was not notified ever since. This article has been omitted by
the CAA.

X. Article 269A: Levy and collection of GST on inter-State supply

Newly inserted article 269A.
Levy and collection of goods and services tax in course of inter-State trade or commerce

1. Goods and services tax on supplies in the course of inter-State trade or commerce shall be
levied and collected by the Government of India and such tax shall be apportioned between
the Union and the States in the manner as may be provided by Parliament by law on the
recommendations of the Goods and Services Tax Council.

Explanation : For the purposes of this clause, supply of goods, or of services, or both in the
course of import into the territory of India shall be deemed to be supply of goods, or of
services, or both in the course of inter-State trade or commerce.

2. The amount apportioned to a State under clause (1) shall not form part of the Consolidated
Fund of India.

3. Where an amount collected as tax levied under clause (1) has been used for payment of the
tax levied by a State under article 246A, such amount shall not form part of the Consolidated
Fund of India.

4.  Where an amount collected as tax levied by a State under article 246A has been used for
payment of the tax levied under clause (1), such amount shall not form part of the
Consolidated Fund of the State.

5. Parliament may, by law, formulate the principles for determining the place of supply, and
when a supply of goods, or of services, or both takes place in the course of inter-State trade
or commerce.

o Article 269A stipulates that GST on supplies in the course of inter-Stat—+=— o
be levied and collected by the Government of India and such tax shall b Artiﬂe 269A
Union and the States in the manner as may be provided by P

recommendations of the Goods and Services Tax Council.

° Further, import of goods or services or both into India will also be deemed to be supply of goods
and/ or services in the course of Inter- State trade or Commerce. This will give power to Central
Government to levy IGST on the import transactions which were earlier subject to Countervailing
duties under the Customs Tariff Act, 1975.

o Where an amount collected as IGST has been used for payment of SGST or vice versa, such amount
shall not form part of the Consolidated Fund of India/Statel respectively. This is to facilitate
transfer of funds between the Centre and the States.

o Parliament is empowered to formulate the principles regarding place of supply and when supply
of goods, or of services, or both occurs in inter-State trade or commerce.
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XI. Article 270: Distribution of the goods and services tax (GST) between the Centre and the States

o Article 270 is amended to provide for distribution of the goods and .
Centre and the States, by order of the President after considering recom Al'tlcle 270

Commission.

° This applies for those tax amounts apportioned or payable to the Central Government for taxes
levied by it under articles 246A(1) and (2) and Clause (1) of 269A.

XIll. Article 271 amended

Article 271 empowers Parliament to increase any of the duties, or taxes
referred to in articles 269 or 270. It further provides that such surcharge is Ar“cle 271
not shareable and remains with the Centre. Now this article is amended to

exclude GST from its purview.

Xlll. Definitions of ‘Goods and Services Tax’, ‘Services’ and ‘State’ incorporated under Article 366

The terms Goods and Services Tax, services and State have been defined under respective clauses of
Article 366 as follows:

o Goods and services tax means any tax on supply of goods, or
services or both except taxes on the supply of the alcoholic liquor for m 3““2‘]
human consumption. Consequently, GST can be levied on supply of all

goods and services except alcoholic liquor for human consumption.
Article 366(26A)

o Services means anything other than goods.

° State, with reference to articles 246A, 268, 269, 269A and article Al'tim 355(263)
2794, includes a Union territory with Legislature.

Definition of “goods”:_The term goods has already been defined under
clause (12) of Article 366 in an inclusive manner to provide that “goods
includes all materials, commodities, and articles” .

XIV. Article 286: Article 286 imposing restrictions as to imposition of tax on the sale or purchase of
goods amended

o Article 286 which restrains the States from framing laws for

]
imposition of any tax on the sale or purchase of goods where such Aﬂlcle 286

sale or purchase takes place outside the State or in course of the

import of the goods into, or export of the goods out of, the territory of India.

o This article has been amended to incorporate the changes arising out of GST by substituting the
words “sale or purchase” with “supply” and words “goods” with “goods or services or both”.

o Consequently, States have no right to impose GST on inter-State supply of goods or services or
both. It will be levied by Union Government under Article 269A as mentioned earlier.

o Further, clause (3) of Article 286 which stipulates that any law of a State shall, in so far as it
imposes, or authorises the imposition, of a tax on the sale or purchase of goods declared by
Parliament by law to be of special importance in inter-State trade or commerce, be subjected to
such restrictions and conditions in regard to the system of levy, rates and other incidents of the

tax, as Parliament may, by law, specify, has been omitted.
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XV. GST Council: Article 279A

Article 279A of the Constitution empowers the President to ‘ : i : ‘ ‘
constitute a joint forum of the Centre and States namely,
Goods & Services Tax Council (GST Council). ‘ GST COUNCIL i

The provisions relating to GST Council came into force on i i ‘ i

12t September, 2016. President constituted the GST Council on 15t September, 2016.

The GST Council shall consist of the following members, namely:

(a)
(b)
(c)

the Union Finance Minister is the Chairperson;
the Union Minister of State in charge of Revenue or Finance is the Member;

the Minister in charge of Finance or Taxation or any other Minister nominated by each State
Government are the Members.

The Members of the GST Council referred to clause (c) above shall, as soon as may be, choose one
amongst themselves to be the Vice- Chairperson of the Council for such period as they may decide.

The GST Council shall make recommendations to the Union and the States on—

1.

8.

GST Council shall recommend the date on which the goods and
services tax be levied on petroleum crude, high speed diesel,
motor spirit (commonly known as petrol), natural gas and
aviation turbine fuel.

While discharging the functions conferred by this article, the GST
Council shall be guided by the need for a harmonised structure of
goods and services tax and for the development of a harmonised
national market for goods and services.

the taxes, cesses and surcharges levied by the Union, the States and the local bodies which
may be subsumed in the goods and services tax;

the goods and services that may be subjected to, or exempted from the goods and services
tax;

model Goods and Services Tax Laws, principles of levy, apportionment of Goods and
Services Tax levied on supplies in the course of inter-State trade or commerce under article
269A and the principles that govern the place of supply;

the threshold limit of turnover below which goods and services may be exempted from
goods and services tax;

the rates including floor rates with bands of goods and services tax;

any special rate or rates for a specified period, to raise additional resources during any
natural calamity or disaster;

special provision with respect to the States of Arunachal Pradesh, Assam, Jammu and
Kashmir, Manipur, Meghalaya, Mizoram, Nagaland, Sikkim, Tripura, Himachal Pradesh and
Uttarakhand [Such States are referred as Special Category States]; and

any other matter relating to the goods and services tax, as the Council may decide.

GST COUNCIL
—\

One-half of the total number of Members of the GST Council shall constitute the quorum at its
meetings.

The GST Council shall determine the procedure in the performance of its functions.
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o Every decision of the GST Council shall be taken at a meeting, by a majority of not less than three-
fourths of the weighted votes of the members present and voting, in accordance with the
following principles, namely:

(a) the vote of the Central Government shall have a weightage of one-third of the total votes
cast, and

(b) the votes of all the State Governments taken together shall have a weightage of two-thirds of
the total votes cast, in that meeting.

. No act or proceedings of the Goods and Services Tax Council shall be invalid merely by reason
of—

(a) anyvacancy in, or any defect in, the constitution of the Council; or
(b) any defect in the appointment of a person as a Member of the Council; or
(c) any procedural irregularity of the Council not affecting the merits of the case.
o The Goods and Services Tax Council shall establish a mechanism to adjudicate any dispute —
(a) between the Government of India and one or more States; or

(b) between the Government of India and any State or States on one side and one or more other
States on the other side; or

(c) Between two or more States, arising out of the recommendations of the Council or
implementation thereof.

XVI. Article 368 amended

Article 368 has been amended to include Article 279A also within its
purview. Consequently, at least two-thirds of the majority in each House of ﬂ@ I 368
the Parliament and ratification by at least half of the States is specifically A Iﬁ e

required to make any amendment in Article 279A relating to GST Council.

Questions 5 :

Which of the following taxes is/are not subsumed in GST?

(i) Service tax (i) Customs duty

(i) Luxury tax (iv) Taxon lottery, betting and gambling
(v) Entertainment tax levied by local bodies

(@) (i) (b) (i) and (V)
(c) (i),(iii) and (iv) d )

TEST YOUR KNOWLEDGE

Q.1 List some of the benefits that GST may accrue to the economy.

Q.2 Explain with the help of examples how a particular transaction of goods and services is taxed
simultaneously under Central GST (CGST) and State GST (SGST)?

Q.3  Why was the need to amend the Constitution of India before introducing the GST?
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Q.4

Q.5

Q.6

Q.7

Q.8
Q.9

Q.10

GST is a destination-based tax on consumption of goods or services or both. Discuss the validity of the
statement.

Discuss the leviability of GST or otherwise on the following:

(@)  Alcoholic liqguor for human consumption

(b)  Petroleum crude, diesel, petrol, Aviation Turbine Fuel (ATF) and natural gas
(c) Tobacco

(d)  Opium, Indian hemp and other narcotic drugs and narcotics

Under Goods and Services Tax (GST), only value addition is taxed and burden of tax is to be borne by
the final consumer. Examine the validity of the statement.

Which are the commodities which have been kept outside the purview of GST? Examine the status of
taxation of such commodities after introduction of GST.

A dual GST has been implemented in India. Elaborate.
Discuss Article 269A pertaining to levy and collection of GST on inter-State supply.

Discuss Article 246A which grants the power to make laws with respect to Goods and Services Tax.

ANSWERS/HINTS

GST may accrue following benefits to the economy:

(a) Creation of unified national market: GST aims to make India a common market with common
tax rates and procedures and remove the economic barriers, thereby paving the way for an
integrated economy at the national level.

(b) Boost to ‘Make in India’ initiative: GST may give a major boost to the ‘Make in India' initiative of
the Government of India by making goods and services produced in India competitive in the
national as well as international market. This would make India a manufacturing hub.

(c) Boost to investments, exports and employment: Under the GST regime, the principle of
exporting only the cost of goods or services and not taxes is being followed. This may boost Indian
exports thereby improving the balance of payments position. Exporters are being facilitated by
grant of provisional refund of 90% of their claims within 7 days of issue of acknowledgement of
their application, thereby resulting in the easing of position with respect to cash flows.

Further, the subsuming of major Central and State taxes in GST, complete and comprehensive set-
off of input tax on goods and services and phasing out of Central Sales Tax (CST) may reduce the
cost of locally manufactured goods and services. Resultantly, the competitiveness of Indian goods
and services in the international market may increase to give boost to investments and Indian
exports.

With a boost in exports and manufacturing activity, more employment would be generated and
GDP would increase.

The Central GST and the State GST is levied simultaneously on every intra-State supply of goods or
services or both made by registered persons except the exempted goods and services as well as goods
and services which are outside the purview of GST. Further, both are levied on the same price or
transaction value. The same can be better understood with the help of following examples :
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Example I : Suppose that the rate of CGST is 10% and that of SGST is 10%. When a wholesale dealer of steel
in Uttar Pradesh supplies steel bars and rods to a construction company which is also located within the
same State for, say ¥ 100, the dealer would charge CGST of X 10 and SGST of X 10 in addition to the basic
price of the goods. The CGST component will go into a Central Government account while the SGST portion

into the account of the concerned State Government (viz. U.P.).

It is important to note that he might not actually pay ¥ 20 X 10 + ¥ 10) in cash as he would be entitled
to set-off this liability against the CGST or SGST paid on his eligible purchases (inputs, input services
and capital goods) assuming that all his purchases are intra-State. However, for paying CGST, he would
be allowed to use only the credit of CGST paid on his purchases while for SGST he can utilize the credit

of SGST alone. CGST credit cannot be used for payment of SGST and vice versa.

Example II: Suppose, again the rate of CGST is 10% and that of SGST is 10%. When an advertising company
located in Mumbai supplies advertising services to a company manufacturing soap also located within the
State of Maharashtra for, let us say ¥ 100, the ad company would charge CGST of ¥ 10 as well as SGST of X
10 at the basic value of the service. The CGST component will go into a Central Government account while

the SGST portion into the account of the Maharashtra Government.

He might not actually pay ¥ 20 X 10+% 10) in cash as it would be entitled to set-off this liability against the
CGST or SGST paid on his eligible purchases (say, of inputs such as stationery, office equipment, services of
an artist etc.) assuming that all his purchases are intra-State. However, for paying CGST, he would be
allowed to use only the credit of CGST paid on its purchase while for SGST, he can utilise the credit of SGST

alone. CGST credit cannot be used for payment of SGST and vice versa.

3.  Earlier, the fiscal powers between the Centre and the States were clearly demarcated in the
Constitution with almost no overlap between the respective domains. The Centre had the powers to
levy tax on the manufacture of goods (except alcoholic liquor for human consumption, opium, narcotics
etc.) while the States had the powers to levy tax on the sale of goods. In the case of inter-State sales, the
Centre had the power to levy the Central Sales Tax but the tax was collected and retained entirely by the
States. As for services, it was the Centre alone that was empowered to levy service tax.

Introduction of the GST necessitated the amendments in the Constitution so as to simultaneously
empower the Centre and the States to levy and collect this tax. The Constitution of India was amended
by the Constitution (101st Amendment) Act, 2016 for this purpose. Article 246A of the Constitution
introduced thereby empowered the Centre and the States to simultaneously levy and collect the GST.

4.  The given statement is valid. GST is a destination-based tax on consumption of goods or services or
both. GST is known as destination- based tax since the tax would accrue to the taxing authority which
has jurisdiction over the place of consumption which is also termed as place of supply.

For example, if A in Delhi produces the goods and sells the goods to B in Haryana. In this case, the tax
would accrue to the State of Haryana and not to the State of Delhi. On the other hand, under pre-GST
regime, origin- based taxation was prevailing in such cases.
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Under origin-based taxation, the tax used to accrue to the State from where the transaction originated.
In the given case, under origin-based taxation, the central sales tax would have been levied by Centre
and collected by the State of Delhi and not by the State of Haryana.

5. (a) Alcoholic liquor for human consumption: is outside the realm of GST. The
manufacture/production of alcoholic liquor continues to be subjected to State excise duty and
inter-State/intra-State sale of the same is subject to CST/VAT respectively.

(b) Petroleum crude, diesel, petrol, ATF and natural gas: As regards petroleum crude, diesel,
petrol, ATF and natural gas are concerned, they are not presently leviable to GST. GST will be
levied on these products from a date to be notified on the recommendations of the GST Council.

Till such date, central excise duty continues to be levied on manufacture/production of petroleum
crude, diesel, petrol, ATF and natural gas and inter-State/intra-State sale of the same is subject to
CST/ VAT respectively.

(c) Tobacco: Tobacco is within the purview of GST, i.e. GST is leviable on tobacco. However, Union
Government has also retained the power to levy excise duties on tobacco and tobacco products
manufactured in India. Resultantly, tobacco is subject to GST as well as central excise duty.

(d) Opium, Indian hemp and other narcotic drugs and narcotics: Opium, Indian hemp and other
narcotic drugs and narcotics are within the purview of GST, i.e. GST is leviable on them. However,
State Governments have also retained the power to levy excise duties on such products
manufactured in India. Resultantly, Opium, Indian hemp and other narcotic drugs and narcotics
are subject to GST as well as State excise duties.

6.  The statement is correct. Goods and Services Tax is a destination-based tax on consumption of goods
and services. It is levied at all stages right from manufacture up to final consumption with credit of
taxes paid at previous stages available as setoff. Resultantly, only value addition is taxed and burden of
tax is to be borne by the final consumer.

7.  Article 366(12A) of the Constitution as amended by 101°** Constitutional Amendment Act, 2016 defines
the Goods and Services tax (GST) as a tax on supply of goods or services or both, except supply of
alcoholic liquor for human consumption. Therefore, alcohol for human consumption is kept out of GST
by way of definition of GST in the Constitution. Five petroleum products viz. petroleum crude, motor
spirit (petrol), high speed diesel, natural gas and aviation turbine fuel have temporarily been kept out
of the purview of GST; GST Council shall decide the date from which they shall be included in GST. The
erstwhile taxation system (CST/VAT & central excise) still continues in respect of the said
commodities.

8. A dual GST has been implemented in India with the Centre and States simultaneously levying it on a
common tax base. The GST levied by the Centre on intra-State supply of goods and / or services is
called the Central GST (CGST) and that levied by the States/ Union territory is called the State GST
(SGST)/ Union GST (UTGST). Similarly, Integrated GST (IGST) is levied and administered by Centre
on every inter-State supply of goods and/or services.

India is a federal country where both the Centre and the States have been assigned the powers to levy
and collect taxes through appropriate legislation. Both the levels of Government have distinct
responsibilities to perform according to the division of powers prescribed in the Constitution for which
they need to raise resources. A dual GST, therefore, keeps with the Constitutional requirement of fiscal
federalism.
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10.

Article 269A of the Constitution stipulates that Goods and Services Tax on supplies in the course of
inter-State trade or commerce shall be levied and collected by the Government of India and such tax
shall be apportioned between the Union and the States in the manner as may be provided by Parliament

bylaw on the recommendations of the Goods and Services Tax Council.

Here, supply of goods, or of services, or both in the course of import into the territory of India shall be

deemed to be supply of goods, or of services, or both in the course of inter-State trade or commerce.

The amount so apportioned to a State shall not form part of the Consolidated Fund of India. Where an
amount collected as IGST has been used for payment of SGST or vice versa, such amount shall not form
part of the Consolidated Fund of India/State respectively. This is to facilitate transfer of funds between
the Centre and the States.

Parliament is empowered to formulate the principles for determining the place of supply, and when a

supply of goods, or of services, or both takes place in the course of inter-State trade or commerce.

Article 246A stipulates that Parliament, and, the Legislature of every State, have power to make laws

with respect to goods and services tax imposed by the Union or by such State.

Parliament has exclusive power to make laws with respect to goods and services tax where the supply

of goods, or of services, or both takes place in the course of inter-State trade or commerce.

However, in respect to petroleum crude, high speed diesel, motor spirit (commonly known as petrol),
natural gas and aviation turbine fuel, the aforesaid provisions shall apply from the date to be notified by

the Government on the recommendations by the GST Council.

RS PG> P RS PSS PG
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Supply Under GST

CHAPTER -2

CHAPTER OVERVIEW

Taxable Event (Supply)

Meaning of supply - Supply for a consideration in course/
furtherance of business_

4

Activities/transactions between a person, other than an
individual, and its members/ constituents for consideration

Import of services for a consideration whether or not in
course/ furtherance of business treated as supply

Activities treated as supply even made without
consideration

Activities classified as either Supply of goods or Supply of |
services

Activities treated as neither supply of goods nor supply of |

services

Concept of Composite and Mixed Supplies

2.1 INTRODUCTION :

A taxable event is any transaction or occurrence that results in a tax —
consequence. Before levying any tax, taxable event needs to be ascertained. It I?* - (™
-z —

is the foundation stone of any taxation system; it determines the point at = @ a 9

which tax would be levied.

Under the earlier indirect tax regime, the framework of taxable event in
various statutes was prone to catena of interpretations resulting in litigation
since decades. The controversies largely related to issues like whether a
particular process amounted to manufacture or not, whether the sale was pre-determined
sale, whether a particular transaction was a sale of goods or rendering of services etc.

® ®
~—
The GST laws resolve these issues by laying down one comprehensive taxable event r:*

i.e. “Supply” - Supply of goods or services or both.
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Various taxable events namely manufacture, sale, rendering of service, purchase, entry into a territory of
State etc. that existed prior to introduction of GST have been done away with in favour of just one event
i.e. Supply.

The GST Law, by levying tax on the ‘supply’ of goods and/or services, departs from the historically
understood concepts of ‘taxable event’ under the State VAT Laws, Excise Laws and Service Tax Law i.e. sale,
manufacture and provision of services respectively.

In the GST regime, the entire value of supply of goods and/or services is taxed in an integrated manner,

unlike the earlier indirect taxes, which were charged independently either on the manufacture or sale of goods,
or on the provision of services.

2.2 RELEVANT DEFINITIONS :

o Goods : means every Kind of movable property other than money and securities but includes actionable
claim, growing crops, grass and things attached to or forming part of the land which are agreed to be
severed before supply or under a contract of supply. [Section 2(52)].

o Services: means anything other than goods, money and securities but includes activities relating to the
use of money or its conversion by cash or by any other mode, from one form, currency or denomination, to
another form, currency or denomination for which a separate consideration is charged.

o Explanation : It is clarified that the expression “services” includes facilitating or arranging transactions
in securities [Section 2(102)].

o Principal : means a person on whose behalf an agent carries on the business of supply or receipt of goods
or services or both [Section 2 (88)].

o Competent authority : means such authority as may be notified by the Government [Section 2(29)].
° Family: means, —
(i) the spouse and children of the person, and

(ii) the parents, grand-parents, brothers and sisters of the person if they are wholly or mainly
dependent on the said person [Section 2(49)].

o Government : means the Central Government [Section 2(53)].

o Local authority : means :
(a) a“Panchayat” as defined in clause (d) of article 243 of the Constitution.
(b) a“Municipality” as defined in clause (e) of article 243P of the Constitution.

(c) a Municipal Committee, a Zilla Parishad, a District Board, and any other authority legally
entitled to, or entrusted by the Central Government or any State Government with the control
or management of a municipal or local fund.

(d) aCantonment Board as defined in section 3 of the Cantonments Act, 2006.

(e) a Regional Council or a District Council constituted under the Sixth Schedule to the
Constitution.

(f) aDevelopment Board constituted under article 371 and article 371] of the Constitution.
(g) aRegional Council constituted under article 371A of the Constitution [Section 2(69)].
o Consideration : in relation to the supply of goods or services or both includes :

o any payment made or to be made, whether in money or otherwise, in respect of, in response to,
or for the inducement of, the supply of goods or services or both, whether by the recipient or
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by any other person but shall not include any subsidy given by the Central Government or a
State Government,

o the monetary value of any act or forbearance, in respect of, in response to, or for the
inducement of, the supply of goods or services or both, whether by the recipient or by any
other person but shall not include any subsidy given by the Central Government or a State
Government.

However, a deposit given in respect of the supply of goods or services or both shall not be considered

as payment made for such supply unless the supplier applies such deposit as consideration for the
said supply. [Section 2(31)].

. Actignable claim : means a claim to any debt, other than a debt secured by mortgage of immovable
property or by hypothecation or pledge of movable property, or to any beneficial interest in movable
property not in the possession, either actual or constructive, of the claimant, which the civil courts
recognise as affording grounds for relief, whether such debt or beneficial interest be existent, accruing,

conditional or contingent [Section 2(1) of CGST Act read with section 3 of the Transfer of Property Act,
1882].

o Manufacture : means processing of raw material or inputs in any manner that results in emergence of a
new product having a distinct name, character and use and the term “manufacturer” shall be construed
accordingly [Section 2(72)].

o Money : means the Indian legal tender or any foreign currency, cheque, promissory note, bill of exchange,
letter of credit, draft, pay order, traveller cheque, money order, postal or electronic remittance or any
other instrument recognised by the Reserve Bank of India when used as a consideration to settle an
obligation or exchange with Indian legal tender of another denomination but shall not include any
currency that is held for its numismatic value [Section 2(75)].

o Taxable supply : means a supply of goods or services or both which is leviable to tax under this Act
[Section 2(108)].

o Tax@le territory: means the territory to which the provisions of this Act apply [Section 2(109)].

o Nonftaxable territory : means the territory which is outside the taxable territory [Section 2(79)].

. lndi@: means the territory of India as referred to in article 1 of the Constitution, its territorial waters,

seabed and sub-soil underlying such waters, continental shelf, exclusive economic zone or any other
maritime zone as referred to in the Territorial Waters, Continental Shelf, Exclusive Economic Zone
and other Maritime Zones Act, 1976, and the air space above its territory and territorial waters.
[Section 2(56)].

o Supplier : in relation to any goods or services or both, shall mean the person supplying the said
goods or services or both and shall include an agent acting as such on behalf of such supplier in
relation to the goods or services or both supplied [Section 2(105)].

o Recipient : of supply of goods and/or services means-

(a) where a consideration is payable for the supply of goods or services or both, the person who is
liable to pay that consideration,

(b) where no consideration is payable for the supply of goods, the person to whom the goods are
delivered or made available, or to whom possession or use of the goods is given or made
available, and

(c) where no consideration is payable for the supply of a service, the person to whom the service
is rendered,
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and any reference to a person to whom a supply is made shall be construed as a reference to the
recipient of the supply and shall include an agent acting as such on behalf of the recipient in
relation to the goods or services or both supplied [Section 2(93)].

o Persan : includes [Section 2(84)]-

An individual

A HUF

A company

A firm

A Limited Liability
Partnership

An association of persons or a
body of individuals, whether
incorporated or not, in India or
outside India

Any corporation established
by/under any Central, State
or  Provincial Act or
Government company as
defined in section 2(45) of
Companies Act, 2013

incorporated by

Any body corporate

under the laws of a
country outside India

A co-operative society
or| |registered under any law
relating to cooperative
societies

A local authority

Central
State Government

Government/

Society as defined
under the Societies
Registration Act, 1860

T

rust person,
‘ above

| Every artificial juridical

not falling

Our discussion in this Study Material will principally be confined to the provisions of CGST and IGST
laws as the specific State GST laws1 are outside the scope of syllabus

2.3 CONCEPT OF SUPPLY [SECTION 7 OF THE CGST ACT]

The concept of ‘supply’ is the key stone of the GST architecture. The provisions relating to the meaning
and scope of supply are contained in Chapter III of the CGST Act read with various Schedules given under the
said Act. Following sections and schedules shall be discussed in this chapter to understand the concept of

supply :
Section 7 Meaning and scope of supply
Section 8 Taxability of composite and mixed supplies
Schedule | Activities to be treated as supply even if made without consideration
Schedule II Activities or transactions to be treated as supply of goods or as supply of services
Schedule III | Activities or transactions which shall be treated neither as supply of goods nor as supply of
services.
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Provisions of section 7 containing the meaning and scope of supply are as follows :

STATUTORY PROVISIONS
Section 7 Meaning and Scope of Supply
Sub- Clause Particulars
section
(1) Supply includes -
(a) all forms of supply of goods or services or both such as sale, transfer, barter,

exchange, licence, rental, lease or disposal made or agreed to be made for a
consideration by a person in the course or furtherance of business

(aa) the activities or transactions, by a person, other than an individual, to its
members or constituents or vice-versa, for cash, deferred payment/other
valuable consideration. Explanation.--For the purposes of this clause, it is
hereby clarified that, notwithstanding anything contained in any other law
for the time being in force or any judgment, decree or order of any Court,
tribunal or authority, the person and its members or constituents shall be
deemed to be two separate persons and the supply of activities or
transactions inter se shall be deemed to take place from one such person to
another.

(b) importation of services, for a consideration whether or not in the course or
furtherance of business, and

(9 the activities specified in Schedule I, made or agreed to be made without a
consideration,
(1A) where certain activities or transactions, constitute a supply in accordance with the

provisions of sub-section (1), they shall be treated either as supply of goods or supply of
services as referred to in Schedule II.

(2) Notwithstanding anything contained in sub-section (1),
(a) activities or transactions specified in Schedule III; or
(b) such activities or transactions undertaken by the Central Government, a

State Government or any local authority in which they are engaged as public
authorities, as may be notified by the Government on the recommendations
of the Council

shall be treated neither as a supply of goods nor a supply of services.

(3) Subject to the provisions of sub-sections (1), (1A) & (2), Government may, on the
recommendations of the Council, specify, by notification, the transactions that are to be
treated as :

(a) a supply of goods and not as a supply of services; or

(b) a supply of services and not as a supply of goods.
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ANALYSIS :

The definition of ‘supply’ as contained in section 7 is an inclusive definition and does not define the term
exhaustively. It defines the scope of supply in an inclusive manner. Clause (a) of sub-section (1) illustrates the
forms of supply, but the list is not exhaustive. This is further substantiated by the use of words ‘such as’ in the
definition.

Provisions of scope of supply under CGST Act have also been made applicable to IGST Act vide
section 20 of the IGST Act.

The meaning and scope of supply in terms of section 7 can be understood in terms of following
parameters :

1.  Supply should be of goods or services.
2. Supply should be made for a consideration.

3. Supply should be made in the course or furtherance of business.

in the 4

[ course ar
- furtherance

(@ D

Parameters co nsi:I::atinn
of supply

G )

Supply should be

o Aforesaid parameters describe the concept of supply. However, there are a few exceptions to 2" and 3™
parameters [the requirement of supply being made for a

o consideration and in the course or furtherance of business] in the GST law. Few exceptions have been
carved out where a transaction is deemed to be a supply even without consideration [contained in
Schedule I - discussed later in this Chapter]. Similarly, the condition of supply to be made in the course
or furtherance of business has been relaxed in case of import of services [Import of services for a
consideration, whether or not in the course or furtherance of business, is treated as supply].

o Further, there are also cases where a transaction is kept out of scope of supply despite the existence
of the above parameters, i.e. there is a list of activities which are treated neither as a supply of goods nor
a supply of services. In other words, they are outside the scope of GST.

o GST law has classified certain activities/transactions either as supply of goods or as supply of
services. Government is also empowered to notify transactions that are to be treated as a supply of goods
and not as a supply of services, or as a supply of services and not as a supply of goods.

o In the subsequent paras, the above aspects of supply have been extensively discussed. The
discussion has been broadly categorised into following:
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Supply

[heludes oxe | Ld e
supply of Activities or | Importation of Supply Activities tof
goods or transaction aprdices Tor without be treated
spreices for between 3 consideration consicderation A supply m":
consideration || person, other | vk or or [Section goods or
in course or || _“'_‘3“ Hil nit in course 7{13{e] supply of
furtherance Iiltnsd:r:fledrrlislerrjnni ‘or furtherance| |+ Schedule I services
of busine 53 e of buzinges [Sectlon
[Bection for cash, [Sectlon Pl
7013a7] deferred EGICH SEIEAdis
ey trent o 1
other valuable
consicderation Mon supplies under 55T
[atetian [Section 7(2) +
7(1)(aa]] schedule 1]

i.I:|I:|.IJ"|£|.E'5 5|£+ E'Ei%.ig |:| 1

- Supply
farrns of supply, should be for
consideration and should be |
in caurse ar furtherance of
IJIJE-_iItI_E:E-E-

| Supply should be |
of goods ar
cenvices ar bath

In course or furtherance of

Forrns of supply business

Consiceration

25 supply of goods or services for consideration in course or furtherance of business

Supply should be of goods or services or both :
The definition of supply begins with the term ‘Supply includes’, thus making i A
it clear that CGST Act intends to give an extensive meaning to the term ‘supply’. ; S:(?Ii;l(?r;
a
Supply includes all forms of supply of goods or services or both. Supply of Y
anything other than goods or services like money, securities etc. does not — e

attract GST.
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Supply

NOT Supply

The terms “goods” and “services” as defined under the Act have been analysed by way of a diagram on

next page. Anything supplied other than goods or services is outside the scope of supply.

Goods

-

means

) '

( Every kind of movable property

,

- .
l—“

Services
_._1_.

means |

( Anything other than goods

-

s excludes

+

Vo

' Money and securities

(i) actionable claim™*

(i) growing crops, grass and (i)

things attached to/forming

Activities relating to:

Use of money** or

(i} Conversion of money by cash/by
‘any other mode, from one form/

Definitions.

**Please refer the definitions of ‘actionable claims’ and ‘money’ as provided in heading 2. - Relevant
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2 Supply Under GST

SUPPLY INCLUDES SPECIFIED FORMS OF SUPPLY, SHOULD BE FOR CONSIDERATION
AND SHOULD BE IN COURSE OR FURTHERANCE OF BUSINESS
The first part of section 7 [Clause (a) of sub-section (1)] includes all forms of supply of goods or services

or both such as sale, transfer, barter, exchange, license, rental, lease or disposal made or agreed to be made for
consideration in the course or furtherance of business.

| 9
Sale
for consideration
Transfer

B Barter
Exchange + +

Licence

Forms of Supply
:

| Rental in the course or
furtherance of business
Lease :

Dispaosal o

-

-

It is important to note that supply includes ALL forms of supply within its purview, though eight
illustrative forms of supply have been enlisted in the definition. Further, supply as contemplated in this first
part has two pre-requisites :

o the supply should be for a consideration ; and
o the supply should be in the course or furtherance of business.

We shall first discuss the various forms of supply as illustrated in section 7(1)(a) in detail:

A] FORMS OF SUPPLY :

Various forms of supply contemplated in section 7(1)(a) are sale, transfer, barter, exchange, licence,
rental, lease or disposal. These forms of supply are only illustrative and not exhaustive. However, none of
these terms have been defined under the Act. In order to understand their meaning, we have taken
recourse to their dictionary meaning or otherwise and have explained them as follows :

i)  Sale and Transfer : The dictionary meaning of term ‘sale’ is the act of selling; specifically: the
transfer of ownership of and title to property from one person to another for a price?. As per the
Sale of Goods Act, 1930, a contract of sale of goods is a contract whereby the seller transfers or
agrees to transfer the property in goods to the buyer for a price.

Further, the term ‘transfer’ has been defined in the Black’s Law dictionary as to convey or remove
from one place, person, etc., to another; pass or hand over from one to another; specifically, to
make over the possession or control of.

Example 1 : A shopkeeper sells a pen for ¥ 100 to the buyer. After the sale, the pen belongs to
the buyer and shopkeeper does not have any right on the pen. This is a transaction of sale.

Example 2 : A company transfers goods from its factory to the depot for sale purposes. This is
‘transfer’ of goods where the sale has not yet taken place.
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ii)

iiii)

Barter and Exchange : The dictionary meaning of term ‘barter’ is to exchange goods or services for
other goods or services instead of using money *. Black’s Law dictionary defines the term ‘exchange’
as an act of giving or taking one thing for another.

While barter deals with a transaction which only includes an exchange of goods/services,
exchange may cover a situation where the goods are paid for partly in goods and partly in money.
When there is a barter of goods or services, same activity constitutes supply as well as
consideration.

Example 3 : When a new car worth < 5,00,000 is purchased in exchange of an old car alongwith
the monetary consideration of ¥ 4,00,000 paid for the said purchase. - Exchange transaction

Example 4 : A doctor got his hair cut from a barber and provides him medical consultancy in
return. In this transaction, the doctor provided the medical consultancy services to the barber for
which consideration was in the form of hair cutting services provided by the barber Similarly, the
barber provided hair cutting services to the doctor for which consideration was in the form of

medical consultancy services provided by the doctor. Barter transaction

Licence, lease, rental and disposal : The dictionary meaning of the term ‘licence’ is a permission
granted by competent authority to engage in a business or occupation or in an activity otherwise
unlawful.

The dictionary meaning of ‘rental’ is an arrangement to rent something, or the amount of money
that you pay to rent something and that of ‘lease’ is to make a legal agreement by which money is
paid in order to use land, a building, a vehicle, or a piece of equipment for an agreed period of time.

Black’s law dictionary defines disposal as the sale, pledge, giving away, use, consumption or any
other disposition of a thing. Under GST, such licenses, leases and rentals of goods with or without
transfer of right to use are covered under the supply of service because there is no transfer of title in
such supplies. Such transactions are specifically treated as supply of service in Schedule II of CGST
Act [Schedule-1I has been discussed in detail in the subsequent paras].

As discussed earlier, one of the parameters to qualify as a supply of goods and/or services is that a
supply is made for a consideration. This parameter has been explicated in the following paras:

B] CONSIDERATION :

The dictionary meaning of word ‘consideration’ is payment. Consideration need not always be in
the form of money. It can be in money or in kind. It covers anything which might be possibly done,
given or made in exchange for something else.

Further, a consideration need not always flow from the recipient of the supply. It can also be made
by a third person. However, any subsidy given by the Central Government or a State Government is
not considered as consideration.

A deposit given in respect of the supply of goods or services or both shall not be considered as
payment made for such supply unless the supplier applies such deposit as consideration for the said
supply.

The term consideration is defined under section 2(31) [Refer heading ‘Relevant Definitions’].
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Wone

The said definition has been depicted in the form of a diagram as follows :

CONSIDERATION

k4 k. 4

Payment in Monetary value of
money or any act or
otherwise  for forbearance for the
the supply supplhy
l | By recipient or |
L &
- any other
Deposit to be
considered as person

payment

I _

ONLY

Excluding  subsidy

. given by Central/

when the supplier State Governments
applies such
deposit as

consideration for
the said supply

Let us examine the existence of consideration in the following three scenarios :

Donations received by charitable institutions from individual donors, without quid pro quo

Art works sent by artists to galleries for exhibition

‘No Claim Bonus’ offered by an insurance company to the insured

Donations received by charitable institutions from individual donors, without quid pro quo :

An important feature of consideration is quid pro quo [something for something]. Donations
received by the charitable organisations are treated as consideration only if there exists, quid pro
quo, i.e., there is an obligation on part of recipient of the donation or gift to do anything (supply a
service).

Generally, institutions such as religious institutions, charitable organisations, schools, hospitals,
orphanages, old age homes etc. receive financial help or any other support in the form of donation or
gift from the individual donors. In order to express the gratitude towards such help/support, the
recipient institutions place a name plate or similar such acknowledgement in their premises.

When the name of the donor is displayed in recipient institution’s premises, in such a manner,
which can be said to be an expression of gratitude and public recognition of donor’s act of
philanthropy and is not aimed at giving publicity to the donor_in such manner that it would be an
advertising or promotion of his business, then it can be said that there is no supply of service for the
payment in the form of donation. In other words, there is no obligation (quid pro quo) on part of
recipient of the donation or gift to do anything (i.e. supply a service). Therefore, there is no GST
liability on such payment made.
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Some examples of cases where there would be no taxable supply are as follows :-

Example 5 : Bhushan donated a blackboard to Yoganisht Sansthan — a charitable yoga institution.
Yoganisht Sansthan printed underneath the blackboard so donated - “Good wishes from Mr.
Bhushan”.

Example 6 : Smt. Durga Devi donated some money to a temple in the memory of her late father.
The Temple Trust constructed a room in the temple complex from such donation and wrote

“Donated by Smt. Durga Devi in the memory of her father” on the door of the room.

In above examples, it may be noticed that there is no reference or mention of any business activity
of the donor which otherwise would have got advertised.

Thus, GST is not leviable where all the following three conditions are satisfied namely:

: : Purpose is
G'.ﬁ or donation Payment has the philanthropic (i.e, it
is made to a .
" character of gift leads to no
charitable

or donation commercial gain) and

organizatio :
9 4 not advertisement

[Circular No. 116/35/2019 GST dated 11.10.2019]

2. Art works sent by artists to galleries for exhibition is not a supply as no consideration flows from
the gallery to the artists

Artists give their work of art to galleries where it is exhibited for
supply.

However, no consideration flows from the gallery to the artist when
the art works are sent to the gallery for exhibition and therefore, the
same is not a supply.

It is only when a buyer selects a particular art work displayed at the
gallery, that the actual supply takes place and applicable GST would be payable at the time of such
supply [Circular No. 22/22/2017 GST dated 21.12.2017].

3. No supply of service by the insured to the insurance company in lieu of ‘No Claim Bonus’
offered by said insurance company to him

The issue which arose for consideration was whether the deduction on account of ‘No Claim Bonus’
(NCB) allowed by the insurance company from the insurance premium payable by the insured, can
be considered

as consideration for the supply provided by the insured to the insurance company, for agreeing to
the obligation to refrain from the act of lodging insurance claim during the previous year(s).

As per practice prevailing in the insurance sector, the insurance companies deduct ‘No Claim
Bonus’ from the gross insurance premium amount, when no claim is made by the insured person
during the previous insurance period(s).

The customer/ insured procures insurance policy to indemnify himself from any loss/ injury as
per the terms of the policy and is not under any contractual obligation not to claim insurance claim
during any period covered under the policy, in lieu of NCB.
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o It is, therefore, clarified that there is no supply provided by the insured to the insurance company
in form of agreeing to the obligation to refrain from the act of lodging insurance claim during the
previous year(s) and NCB cannot be considered as a consideration for any supply provided by the
insured to the insurance company. [Circular No. 186/18/2022 GST dated 27.12.2022]

Any transaction involving supply :
of goods and/or services without !
unless it is deemed to be a supply
under Schedule **.

**Provisions of Schedule I have been discussed in detail later in this chapter.

o Another parameter to qualify as supply of goods and/or services is that a supply is made in course
or furtherance of business. This parameter has been expounded in the following paras:

C] IN COURSE OR FURTHERANCE OF BUSINESS :

GST is essentially a tax only on commercial transactions. Hence, only h—
those supplies that are in the course or furtherance of business qualify | =%

as supply under GST. Resultantly, any supplies made by an individual St 2= marieting..
in his personal capacity do not come under the ambit of GST unless i e i PrACHCE S st
they fall within the definition of ‘business’. e

Meaning of supply made in the course or furtherance of business :

Any activity undertaken in course / for furtherance of business would
constitute a supply. In order to understand the term ‘in the course or
furtherance of business’, we need to first understand the term
‘business’. Business as defined under section 2(17), inter alia, includes
any trade, commerce, manufacture, profession, vocation etc. whether or

not undertaken for a monetary benefit.

The definition of business has been summarised in the diagram below :

Any trade/commerce, manufacture, — Any activity incidental/ ancillary to it
« profession etc. even if there is no =/ “

‘ pecuniary benefit

| Any activity of same nature even if
| no volume/continuity

Supply/acquisition of goods including _ _{ in connection with commencement /
capital goods & services closure of business

[ Provision of facilities by cluby/ association etc. }- <4 to its members for consideration |

includes

:
2

T‘Admission for consideration* -| to any premises |

-‘ Services as holder of office ~-{accepted in course/ furtherance of trade, profession

_l Activities of a race ,_|by way of totalisator or a license to book maker or activities!
club including | of a licensed book maker in such club

= Any activity by Government /local authority as public authorities
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Thus, business includes any activity/transaction which is incidental or ancillary to any trade, commerce,
manufacture, profession, vocation, adventure, wager [bet]| or any other similar activity. In addition, any
activity undertaken by the Central Government or a State Government or any local authority in which
they are engaged as public authority shall also be construed as business. For any trade, commerce, or
any other similar activity to qualify as business, Frequency, volume, continuity or regularity of such
transaction or obtaining pecuniary benefit from it is not a pre-requisite.

Some of the examples of supply made/not made ‘in the course or furtherance of business’ are as follows:

Example 7 : Rishabh buys a car for his personal use and after a year sells it to a car dealer. Sale of car by
Rishabh to car dealer is not a supply under CGST Act because said supply is not made by Rishabh in the
course or furtherance of business

Example 8 : Manikarnika sold her old gold bangles and earrings to ‘Aabhushan Jewellers'. Sale of old
gold jewellery by an individual to a jeweller will not constitute supply as the same cannot be said to be
in the course or furtherance of business of the individualP7F

Since ‘business’ includes vocation, therefore, supply of goods or service as a vocation is also a supply
under GST.

Example 9 : Sundaram Acharya, a famous actor, paints some paintings and sells them. The
consideration from such sale is to be donated to a Charitable Trust — ‘Kind Human'. The sale of paintings
by the actor qualifies as supply as it is made in course or furtherance of business.

Facilities provided by the club/association to its members for consideration are provided in course or
furtherance of business.

Example 10 : A Resident Welfare Association provides the service of depositing the electricity bills of
the residents in lieu of some nominal charges. Provision of service by a club or association or society to
its members is included in the definition of ‘business’.

Admission of persons to any premises for a consideration is also included in business.

Example 11 : Services by way of admission to circus, cinema halls, amusement parks including theme
parks, water parks, etc. are considered as supply as these are services by way of admission of persons to
any premises for a consideration.

Business includes activities of a race club including by way of totalisator or a license to book maker or
activities of a licensed book maker in such club.

Example 12 : Royal Turf Race Club is engaged in facilitating the wagering (betting) transactions on
horses placed through totalisator11. For providing the service of facilitating wagering transactions,
Royal Turf Race Club gets commission which is deducted and retained by the club from the total bet
value. Said services amount to supply as the activities of a race club are included in business.

There is one exception to this
‘course or furtherance of
business’ rule i.e., import of
services for a consideration.
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From the above discussion, it can be inferred that if an activity or transaction satisfies all the above parameters,
as discussed in points A, B and C above, said activity or transaction qualifies as ‘Supply under GST".

In the subsequent paras, we have discussed the | exceptions to the two parameters of supply| , namely,

(i)  supply made for consideration, but not in course or furtherance of business and

(ii) supply made without consideration.

25 IMPORTATION OF SERVICES FOR CONSIDERATION WHETHER OR NOT IN COURSE OR
FURTHERANCE OF BUSINESS

The connotation of ‘supply’ gets expanded significantly through the second partof | W~
section 7 i.e. 7(1)(b) which brings within the ambit of ‘supply’, the importation of

-
—

. . . . Section
services for a consideration whether or not in the course or furtherance of

l‘
C_7(1)(b
business. This is the only exception to the condition of supply being made in course or _]‘ L__( )(b)

furtherance of business.

Example 13 : Ramaiyaa, a proprietor, has received the architect services for his personal residence from an
architect located in New York at an agreed consideration of $ 5,000. The import of services by Ramaiyaa is
supply under section 7(1)(b) though it is not in course or furtherance of business.

&< ACTIVITIES WITHOUT CONSIDERATION - DEEMED SUPPLY

STATUTORY PROVISIONS
Schedule-I Activities to be treated as supply even if made without consideration
Para No. Particulars
(D Permanent transfer or disposal of business assets where input tax credit has been availed on

such assets.

(2) Supply of goods or services or both between related persons or between distinct persons as
specified in section 25, when made in the course or furtherance of business. Provided that gifts
not exceeding fifty thousand rupees in value in a financial year by an employer to an employee
shall not be treated as supply of goods or services or both.

(3) Supply of goods :

(a) by a principal to his agent where the agent undertakes to supply such goods on behalf
of the principal; or

(b) by an agent to his principal where the agent undertakes to receive such goods on behalf
of the principal.

(4) Import of services by a person from a related person or from any of his other establishments
outside India, in the course or furtherance of business
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ANALYSIS :

As seen earlier, section 7(1)(c) provides that supply includes the activities
specified in Schedule I, made or agreed to be made without a consideration. N 4
Thus, there are activities or transactions which are treated as supply, even if B Sectfg‘ﬁ’jfﬂ)(c)
they are made without consideration. These are specifically mentioned in ~ read with
Schedule I appended to the CGST Act. The same has been discussed in the E‘:chedulel
subsequent paras: _,‘r -

In the past indirect tax regime, in every tax statute, “consideration” played

the most important role for levying taxes. For instance, if any service was provided for free to a person, such
service was not subject to service tax. However, under GST, the condition of consideration has been dispensed
with in certain cases - this is an important departure from the earlier indirect tax regime.

As per Schedule I, in the following four cases, activities made without consideration will be treated as

supply under section 7 :

Permanent Transfer/Disposal of Business Assets [Para 1 of Schedule I] : U Any kind of disposal or
transfer of business assets made by an entity on permanent basis even though without consideration
qualifies as supply. However, it is important to note that this provision would apply only if input tax credit
has been availed on such assets.

Therefore, in order to qualify as supply under this para, following conditions need to be satisfied:

o There must be a disposal or transfer of business assets**.
o Transfer/disposal must be permanent.
o ITC must have been availed on such business assets.

In view of the last condition stipulated above, permanent transfer/disposal of following business assets,
without consideration, will not be covered within this para and thus will not be deemed as supply: (

i) Business assets on which ITC is blocked /not available under GSTP
ii)  Business assets though eligible for ITC, ITC has not been availed by the registered person.

**It is important to note that the term business asset has not been defined under the GST law.

Example 14 : Dhruv gives old laptops being used in his business to his friend free of cost. This will
qualify as supply provided input tax credit has been availed by Dhruv on such laptops.

Example 15 : A dealer of air-conditioners permanently transfers the motor vehicle free of cost. ITC on
said motor vehicle is blocked. The transaction will not constitute a supply as the condition of availment
of ITC on the business asset transferred is not fulfilled.

This clause is wide enough to cover transfer of business assets from holding to subsidiary company for nil
consideration.

Supply between related person or distinct persons [Para 2 of Schedule I] : Supply of goods or
services or both between ‘related persons’ or between ‘distinct persons’ as specified in section 25, will
qualify as supply even if made without consideration provided it is made in the course or furtherance
of business.

Let us understand the terms ‘related persons’ and ‘distinct persons’.

(i) Related persons : of another person is called a related person like members of the same family or
subsidiaries of a group company etc. Under GST law, various categories of related

The term ‘related person’ has been defined in explanation to section 15. The said definition has been
depicted by way of a diagram as follows:
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» Ol 0] =lals D e " are dee Bl & slated pe .

Such persons are officers/directors of one another's business |

A{Such persons are legally recognised partners

Such persons are employer & employee I

A third person controls/ owns/ holds (directly/ indirectly) > 25%‘|
voting stock/shares of both of them -

—{One of them controls (directly/indirectly) the other

A third person controls (directly/indirectly) both of them |

HSuch persons together control (directly/indirectly) a third person

Such persons are members of the same family* |

One of them is the sole agent/sole distributor/sole concessionaire |
of the other

*See the definition of ‘family’ as provided in heading 2. - Relevant Definitions

Example 16 : Ms. Priya holds 30% shares of ABC Ltd. and 35% shares of XYZ Ltd. ABC Ltd. and XYZ Ltd. are
related.

Example 17 : Q Ltd. has a deciding role in corporate policy, operations management and quality control of R
Ltd. It can be said that Q Ltd. controls R Ltd. Thus, Q Ltd. and R Ltd. are related.

(ii) Distinct Persons specified under section 25 : Before we go through the statutory provisions of ‘distinct
persons’, let us first have an overview of the registration provisions for better understanding of the
concept of distinct persons. Detailed and in-depth analysis of the registration provisions is contained in
Chapter 9 - Registration in Module 2 of this Study Material.

Under GST law, a supplier is required to obtain State-wise registration. He has to obtain registration in
every State/UT from where he makes a taxable supply provided his aggregate turnover exceeds a
specified threshold limit. Thus, he is not required to obtain registration from a State/UT from where he
makes a non-taxable supply.

Since registration in GST is PAN based, once a supplier is liable to register, he has to obtain registration in
each of the States/UTs in which he operates [and makes a taxable supply] under the same PAN. Further,
he is normally required to obtain single registration in a State/UT.

However, where he has multiple places of business in a State/UT, he can get a single registration for said
State/UT. He may also get separate registration for any place(s) of business in such State/UT.

Now, let us understand the concept of distinct persons in simple terms : The establishments of a person
with separate registrations whether within the same State/UT or in different States/UTs are considered
as distinct persons.

Where a person having one registered establishment in a State/UT has another establishment in a
different State/UT [not necessarily registered], these establishments are considered as establishments of
distinct persons.

Statutory provisions relating to ‘distinct persons’ are contained in subsections (4) and (5) of section 25.
They have been explained with examples as follows :

A person who has obtained/is required to obtain more than one registration, whether in one State/Union
territory or more than one State/Union territory shall, in respect of each such registration, be reated as
Udistinct persons U[Section 25(4)].
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Example 18 : Mohan, a Chartered Accountant, has a registered head office in Delhi. He has also obtained
registration in the State of West Bengal in respect of his newly opened branch office. Mohan's registrations
under GST under same PAN in West Bengal and Delhi shall be treated as distinct persons.

g
Distinct persons =£
(e
Registered head Registered branch
office in Delhi office in West Bengal

Further, where a person who has obtained or is required to obtain registration in a State or Union
territory in respect of an establishment, has an establishment in another State or Union territory, then
such establishments shall be treated as establishments of distinct persons [Section 25(5)].

Example 19 : Rishabh Enterprises, a registered supplier, owns an airconditioned restaurant in Virar,
Maharashtra. It has opened a liquor shop in Raipur, Uttarakhand for trading of alcoholic liquor for human
consumption. Since supply of alcoholic liquor for human consumption in Uttarakhand is a non-taxable
supply, Rishabh Enterprises is not required to obtain registration with respect to the same in Uttarakhand. In
this case, air-conditioned restaurant in Maharashtra and liquor shop [though unregistered] in Uttarakhand
shall be treated as establishments of distinct persons. Supply by Maharashtra restaurant to Uttarakhand
shop, in course or furtherance of business, even without consideration will qualify as supply

> 4l

Eﬁ Establishments of distinct persons !ﬁ
Registered restaurant Unregistered liquor

in Maharashtra shop in Uttarakhand

(iii) Stock transfers or branch transfers qualify as supply : It is a common practice in business to transfer
goods transferred amongst different units of same entity, for instance, distribution of samples
manufactured in a factory to different branches or transfer of goods from factory to epot/showroom for
sale therefrom, from one warehouse to another warehouse, from one branch to another branch where the
demand of the goods is higher. Since the transfer is within the same business, the transferor unit would
not charge any amount to the transferee unit. Similarly, it is also possible that one branch supplies
services to another branch of the same entity without consideration. These transactions are termed as
self-supplies. Under GST, these transactions though undertaken without consideration, will also qualify as
supply, provided the transfer of goods or services is between :

(i) different locations (with separate GST registrations) of same legal entity as these are transactions
between distinct persons, or

(ii) establishments of distinct persons.

Example 20 : Raghubir Fabrics transfers 1000 shirts from his factory located in Lucknow to his retail
showroom in Delhi so that the same can be sold from there. The factory and retail showroom of Raghubir
Fabrics are registered in the States where they are located. Although no consideration is charged, supply of

goods from factory to retail showroom constitutes supply.
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Stock Transfer -
Deemed Supply

Registered Lucknow

factory Registered Delhi

showroom

However, transfer between two units of a legal entity under single GST registration (apparently within
same State) will not be considered as supply. This can be understood with the help of the following
example :

Example 21 : Raghubir Fabrics transfers 1000 shirts from his factory located in Lucknow to his retail
showroom in Kanpur so that the same can be sold from there. It has taken one registration in the State of
Uttar Pradesh declaring Lucknow factory as its principal place of business and Kanpur showroom as its
additional place of business. Since no consideration is charged, supply of goods from factory to retail
showroom in same State under single registration does not constitute supply.

Stock Transfer - Not a
Suppl

However, in the above example, if Raghubir Fabrics obtains separate registrations for Lucknow factory
and Kanpur showroom, stock transfer between the Lucknow factory and Kanpur showroom will
constitute supply. The concept arising from the above discussion is summarized in below diagram
(assuming a case where there are two places of business in a State):

Whether the Whether separate Whether transfer
establishments have registrations have Bstwe el tev Wl e
same PAN? been obtained for considered as supply
two places of business under GST?
within same State?
P _—
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(iv) Supply of goods or services or both between an employer and employee: In terms of the definition of

I11.

related person given above, employer and employee are related persons.

However, services provided by an employee to the employer in the course of or in relation to his
employment are outside the scope of GST (treated as neither supply of goods nor as supply of services) as
per Schedule III to the CGST Act (discussed subsequently in this chapter)].

Gifts by employer to employee

Further, proviso to Para 2 of Schedule I provides that gifts upto ¥ 50,000 in value in a financial year by an
employer to an employee shall not be treated as supply of goods or services or both.

However, gifts of value more than I 50,000 made without consideration are supply and are subject to
GST, when made in the course or furtherance of business.

What )
constitutes a '
.lg iftl’?

- A

W—

| r’(

The term ‘gift’ has not been defined in the GST law. In common parlance, gift is made without
consideration, is voluntary in nature and is made occasionally. It cannot be demanded as a matter of right
by the employee and the employee cannot move a court of law for obtaining a gift.

Perquisites by employer to employee Since services by an employee to the employer in the course of or in
relation to his employment are outside the scope of GST, supply by the

employer to the employee in terms of contractual agreement entered
into between the employer and the employee will not be subjected to
GST.

Any perquisites provided by the employer to its employees in
terms of contractual agreement entered into between the
employer and the employee are in lieu of the services provided by
employee to the employer in relation to his employment.

It follows therefrom that perquisites provided by the employer to the employee in terms of contractual
agreement entered into between the employer and the employee will not be subjected to GST.

Further, the input tax credit (ITC) scheme under GST does not allow ITC of membership of a club, health
and fitness centrel3. It follows, therefore, that if such services are provided free of charge to all the
employees by the employer then the same will not be subjected to GST.

The same would hold true for free housing to the employees, when the same is provided in terms of the
contract between the employer and employee and is part and parcel of the cost-to company (C2C)
UPrincipal - Agent [Para 3 of Schedule I] : Supply of goods by a principal to his agent, without
consideration, where the agent undertakes to supply such goods on behalf of the principal is considered as
supply.
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Similarly, supply of goods by an agent to his principal, without
consideration, where the agent undertakes to receive such goods on
behalf of the principal is considered as supply. Points which merit
consideration, in this regard, are as follows :

o Only supply of goods and not supply of services is covered here.

o Supply of goods between principal and agent without
consideration is also supply.

Thus, the supply of services between the principal and the agent and
vice versa would require “consideration” to be present so as to be
considered as supply and thus, making it liable to GST.

In order to determine whether a particular principalagent relationship
falls within the ambit of the Para 3 of Schedule I as discussed above or
not, the deciding factor is whether the invoice for the further supply
of goods on behalf of the principal is being issued by the agent or
not? In other words, the crucial point is whether or not the agent has
the authority to pass or receive the title of the goods on behalf of the principal.

o Where the invoice for further supply is being issued by the = _
‘Invoice for fu rtheé
supply to customer
be issued in the
_agent’s name.

: —_

agent in his name then, any provision of goods from the principal
to the agent would fall within the fold of Para 3 above.

‘n

o However, where the invoice is issued by the agent to the |{
customer in the name of the principal, such agent shall not fall
within the ambit of Para 3 above.

FeA A

L1

—

o Similarly, where the goods being procured by the agent on behalf of

the principal are invoiced in the name of the agent then further provision of the said goods by the
agent to the principal would be covered by Para 3 above [Circular No. 57/31/2018 GST dated

04.09.2018].

Where the invoice is issued Whether he will be an

in the name of: Schedule I?

‘ Principal g [ No

by the agent to customer agent in terms of Para 3 of

‘ Agent Qt \ Yes

The above clarification can be understood with the help of following scenario based examples:

Example 22 : Anmol appoints Bholu to procure certain goods from the market. Bholu identifies various
suppliers who can provide the goods as desired by Anmol and asks the supplier (Golu) to send the goods
and to issue the invoice directly to Anmol. In this scenario, Bholu is only acting as the procurement agent,
and has in no way involved himself in the supply or receipt of the goods. Hence, in accordance with the
provisions of this Act, Bholu is not an agent of Anmol for supply of goods in terms of Para 3 of Schedule I.
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Example 23 : Manimani Bank, a banking company, appoints Mandaar (auctioneer) to auction certain goods.
The auctioneer arranges for the auction and identifies the potential bidders. The highest bid is accepted and
the goods are sold to the highest bidder by Manimani Bank. The invoice for the supply of the goods is
issued by Manimani Bank to the successful bidder. In this scenario, the auctioneer is merely providing the
auctioneering services with no role played in the supply of the goods. Even in this scenario, Mandaar is not
an agent of Manimani Bank for the supply of goods in terms of Para 3 of Schedule L

Example 24 : Gautam, an artist, appoints Gambhir (auctioneer) to auction his painting. Gambhir arranges for
the auction and identifies the potential bidders. The highest bid is accepted and the painting is sold to the
highest bidder. The invoice for the supply of the painting is issued by Gambhir on the behalf of Gautam but
in his own name and the painting is delivered to the successful bidder. In this scenario, Gambhir is not
merely providing auctioneering services, but is also supplying the painting on behalf of Gautam to the
bidder, and has the authority to transfer the title of the painting on behalf of Gautam. This scenario is
covered under Para 3 of Schedule L.

Example 25 : A C&F agent or commission agent takes possession of the goods from the principal and issues
the invoice in his own name. In such cases, the C&F commission agent is an agent of the principal for the
supply of goods in terms of Para 3 of Schedule I. The disclosure or non-disclosure of the name of the
principal is immaterial in such situations.

Example 26 : Ravi sells agricultural produce by utilizing the services of Kavi who is a commission agent as
per the Agricultural Produce Marketing Committee Act (APMC Act) of the State. Kavi identifies the buyers
and sells the agricultural produce on behalf of Ravi for which he charges a commission from Ravi.

As per the APMC Act, the commission agent is a person who buys or sells the agricultural produce on behalf
of his principal, or facilitates buying and selling of agricultural produce on behalf of his principal and
receives, by way of remuneration, a commission or percentage upon the amount involved in such
transaction. In cases where the invoice is issued by Kavi to the buyer, then he is an agent covered under Para
3 of Schedule I . However, in cases where the invoice is issued directly by Ravi to the buyer, the commission
agent (Kavi) doesn't fall under the category of agent covered under Para 3.

Clarification of issues pertaining to Del-credere agent (DCA) :

o A question was posed by the industry - whether supply between a principal
and a Del-credere agent would also get covered under Schedule I. The
Government clarified the doubt of the industry by way of following

clarification: <

o Before going through the clarification let us first understand what is meant

by a DCA? In commercial trade parlance, a DCA is a selling agent who is

engaged by a principal to assist in supply of goods or services by contacting
potential buyers on behalf of the principal.

. The factor that differentiates a DCA from other agents is that the DCA guarantees the payment to the
supplier.

o In such scenarios where the buyer fails to make payment to the principal by the due date, DCA makes the
payment to the principal on behalf of the buyer (effectively providing an insurance against default by the
buyer), and for this reason the commission paid to the DCA may be relatively higher than that paid to a
normal agent.

o In order to guarantee timely payment to the supplier, the DCA can resort to various methods including
extending short-term transaction-based loans to the buyer or paying the supplier himself and recovering

the amount from the buyer with some interest at a later date.
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o This loan is to be repaid by the buyer along with an interest to the DCA at a rate mutually agreed between
DCA and buyer.

Circular No. 73/47 /2018 GST dated 05.11.2018 has clarified the following issues in this regard :

Sl. No.

Issue

Clarification

1

Whether a DCA falls
under the ambit of agent

under Para 3 of Schedule
I?

As already clarified vide Circular No. 57/31/2018 GST (discussed above),
whether or not the DCA will fall under the ambit of agent under Para 3 of
Schedule I depends on the following possible scenarios :

o In case where the invoice for supply of goods is issued by the
supplier to the customer, either himself or through DCA, the DCA
does not fall under the ambit of agent.

o In case where the invoice for supply of goods is issued by the DCA in
his own name, the DCA would fall under the ambit of agent.

Whether the temporary
short-term transaction
based loan extended by
the DCA to the recipient
(buyer), which
interest is charged by
the DCA, is to be

included in the value of

for

goods being supplied by
the supplier (principal)
where DCA is not an
agent under Para 3 of
Schedule I?

In such a scenario, following activities are taking place:
1.  Supply of goods from supplier (principal) to recipient;

2. Supply of agency services from DCA to the supplier or the recipient
or both;

3. Supply of extension of loan services by the DCA to the recipient.

It is clarified that in cases where the DCA is not an agent under Para 3 of
Schedule 1, the temporary short-term transaction based loan being
provided by DCA to the buyer is a supply of service by the DCA to the
recipient on Principal to Principal basis and is an independent supply

Therefore, the interest being charged by the DCA would not form part of
the value of supply of goods supplied (to the buyer) by the supplier.

Where DCA is an agent
under Para 3 of Schedule
[ and makes payment to
the principal on behalf of
the buyer and charges
interest to the buyer for
delayed payment along
with the value of goods
being supplied, whether
the interest will form a
part of the value of
supply of goods also or
not?

In such a scenario following activities are taking place :
1.  Supply of goods by the supplier (principal) to the DCA;
2. Further supply of goods by the DCA to the recipient;

3. Supply of agency services by the DCA to the supplier or the recipient
or both;

4.  Extension of credit by the DCA to the recipient.

It is clarified that in cases where the DCA is an agent under Para 3 of
Schedule I, the temporary short-term transaction based credit being
provided by DCA to the buyer no longer retains its character of an
independent supply and is subsumed in the supply of the goods by the
DCA to the recipient. It is emphasised that the activity of extension of
credit by the DCA to the recipient would not be considered as a separate
supply as it is in the context of the supply of goods made by the DCA to the
recipient.

It is further clarified that the value of the interest charged for such credit
would be required to be included in the value of supply of goods by DCA to
the recipient as per section 15(2)(d)
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Questions 1 :

Mr. Handsome, del-credere agent (DCA) of Charm Limited, agrees to raise invoices in his own name and also
guarantees for the realization of payments from customers to Charm Limited. In order to realize the payments
from customers on time, he extends short-term transaction-based loans to them and charges interest for the
same. For the month of March, sale of goods by Mr. Handsome in his DCA capacity is ¥ 2,80,000 and interest
earned from the said customers for short term credit facility provided for timely payment of dues is ¥ 20,000.
Further, commission charged from Charm Limited in respect of DCA services provided is ¥ 30,000. The value of

supply of goods to customers is and value of supply of agency services to Charm Limited is

(@) X2,80,000; X 30,000 (b) ¥ 20,000; Nil

(¢) X 3,00,000; X 30,000 (d)  %20,000; X 30,000

IV. Importation of services [Para 4 of Schedule I]:U Import of services by a person from a related person or
from his establishments located outside India, without consideration, in the course or furtherance of
business shall be treated as “supply”.

Example 27 : Jhumroo Associates received legal consultancy services from its head office located in
Malaysia. The head office has rendered such consultancy services free of cost to its branch office. Since
Jhumroo Associates and the head office are related persons, services received by Jhumroo Associates will
qualify as supply even though the head office has not charged anything from it.

Example 28 : Chakmak, a proprietor registered in Delhi, has sought architect services from his son located in
US, with respect to his newly constructed house in Delhi. Although services have been received by Chakmak

without consideration from his son - a related person, yet it will not qualify as supply since the same has not

been received in course or furtherance of business.

~

In the course of

' l r :
With | 2 |
consideration‘ furtherancencgtbusmess or j Supply

-

Import - _
S 0! Related /distinct person in f——
Services, ) the course of furtherance __'I Supply
without .~ of business
consideration -4
J N ' Nota
Other Cases —

. In the preceding paras, we have discussed the provisions of Schedule-I
* which enumerates the cases where an activity is treated as supply even 'ﬂf-51
though it is undertaken free of cost.

In this backdrop, let us now examine whether the items given free of cost ﬂf"t“
in case of some of the sales promotion schemes qualify as supply or not.
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Clarification on Sales promotion schemes

A number of sales promotion schemes are commonly employed by the businesses to
increase sales volume or to encourage the use or trial of a product or service so that
new customers get attracted towards their products.

For instance, certain sections of trade and industry, such as, ‘
BUYEJ / pharmaceutical companies often provide drug samples to their
GE " stockists, dealers, medical practitioners, etc., or sometimes, companies

: g 1 announce offers like ‘Buy One, Get One free’

 FREE!

g - i.e. buy one soap and get one soap free or get one tooth brush free

along with the purchase of tooth paste.

As we have already seen that as per section 7(1)(a), the goods or services which are supplied free of cost
(without any consideration) shall not be treated as “supply” except in case of activities mentioned in Schedule I.
In view of the same, few sales promotion schemes have been examined as under:

o Free samples and gifts : Samples which are supplied free of cost, without any FRE
consideration, do not qualify as “supply” under GSTP15F 19 P, except where the SAMPLES
activity falls within the ambit of Schedule I.

o Buy one get one free offer : [t may appear at first glance that in case of offers like

“Buy One, Get One Free”, one item is being “supplied free of cost” without any

Buy one get
one free

consideration. In fact, it is not an individual supply of free goods, but a case of two

or more individual supplies where a single price is being charged for the entire

supply. It can at best be treated as supplying two goods for the price of one. \/

o Taxability of such supply will be dependent upon as to whether the supply is a composite supply or a
mixed supply and the rate of tax shall be determined accordingly - Concept of composite and mixed
supply has been discussed subsequently in this chapter. [Circular 92/11/2019 GST dated 07.03.2019]

Questions 2 :

Mr. Venkat hired a professional firm based in UK to receive the legal consultancy services for his family dispute.
The services received by Mr. Venkat in case such services are received by Mr. Venkat (l) free of
cost; or (Il) for a consideration of US$ 1,000.

(@) (1) amount to supply; (Il) amount to supply
(b) (1) do not amount to supply; (II) amount to supply

() () amount to supply; (Il) do not amount to supply

(d) (1) do not amount to supply; (II) do not amount to supply

There has always been an ambiguity as to whether activities/ transactions involving supply of goods/
services, by any person, other than an individual, to its members or vice-versa fall within the purview of
supply or not. Clause (a) to section 7(1) brings in the certainty that said activities/ transactions are
covered within the scope of supply under GST and ensures the levy of GST on such
activities/transactions. This has been discussed as under:
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2 ACTIVITIES/TRANSACTIONS BETWEEN A PERSON, OTHER THAN AN INDIVIDUAL, AND
ITS MEMBERS/ CONSTITUENTS FOR CONSIDERATION

The activities or transactions (involving supply of goods or services)
between a person, other than an individual, (i.e. association, club, etc.) and its

-
members or constituents, for cash, deferred payment or other valuable i e
consideration are covered within the ambit of ‘supply’ as per section 7(1)(aa). . Section

o 7(1)(aa)

Further, explanation to clause (aa) to section 7(1) clarifies that for the )
purpose of this clause, such person (association, club, etc.) and its members or J —~_
constituents shall be deemed to be two separate persons and the supply of
activities or transactions between them shall be deemed to take place from one such person to another.
The explanation starts with a non-obstante clause and shall therefore, shall have an overriding effect
over anything contained in any other law for the time being in force or any judgment, decree or order of
any Court, tribunal or authority.

The aforesaid explanation prevents the application of doctrine of mutuality by such person (s)

Example 29 : Resident Welfare Association (RWA) of Sanskriti Society supplies air-conditioners to its
members at a concessional price.

Example 30 : A Resident Welfare Association collects maintenance charges from its members for services
provided. Here, in both the aforesaid examples, it shall be deemed that the Resident Welfare Association
(RWA) and its members are two separate persons and it shall be deemed that the supply has taken place
from Resident Welfare Association (RWA) to its members.

/25 ACTIVITIES/TRANSACTIONS TO BE TREATED AS SUPPLY OF GOODS OR SUPPLY OF SERVICES

Section 7(1A) classifies certain activities/ transactions constituting supply, -
either as supply of goods or supply of services. Schedule II to the CGST Act contains L sgcﬁ;‘ﬁ 7(1A)
the list of activities or transactions which have been classified either as supply of . read with
goods or supply of service. This helps in mitigating the ambiguities which existed in _ Schedule ll

earlier laws.

Example 31 : Under earlier tax regime, the restaurants used to charge both service tax and VAT on the
value of food served. This is so because both sale of goods and provision of service were involved and
therefore taxable event under both the Statutes i.e. respective VAT law and service tax law got triggered.

Under GST, the supply by a restaurant is treated as composite supply [concept of composite supply is
discussed subsequently in this chapter] since supply of food and service is naturally bundled in ordinary
course of business. Further, Entry 6(b) of Schedule II [refer table below] specifically provides that such
composite supply shall be treated as supply of service. Hence, the entire value of invoice shall be treated as
value of service and leviable to GST accordingly.

The matters listed out in Schedule II are primarily those which had been entangled in litigation in the
earlier regime owing to their complex nature and susceptibility to double taxation. These are as follows :-
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Para No. | Activity/ Type Nature of
Transaction Supply
1 Transfer Any transfer of title in goods. Supply of Goods
Example 32 : Shivaji sells ready-made garments to its
customers.
Any transfer of right in goods/ undivided share in goods Supply of
without transfer of title thereof. Services
Example 33 : Genius Equipments Ltd. gives a machinery on
rent to Suhaasi Manufacturers.
Any transfer of title in goods under an agreement which Supply of
stipulates that property in goods shall pass at a future date Goods
upon payment of full consideration as agreed.
Example 34 : Dhruva Capitals supplied goods on hire
purchase basis to customers.
Example 35 : Optima Manufacturers supplies toys to
retailers on ‘sale or return basis’.
2. Land  and Any lease, tenancy, easement, licence to occupy land Supply of
Building Services
Example 36 : Lease agreement for land.
Any lease or letting out of building including a commercial, Supply of
industrial or residential complex for business or commerce, Services
wholly or partly.
Example 37 : A shop let out in a busy market area.
3. Treatment Any treatment or process which is applied to another person’s Supply of
or Process goods Services
Example 38 : Damani Dying House dyes the clothes given
by Shubham Textiles Ltd. on job work basis.
4. Transfer of | Goods forming part of business assets are transferred or Supply of
Business disposed off by or under directions of person carrying on the Goods
Assets business so as no longer to form part of those assets.
Goods held/used for business are put to private use or are Supply of
made available to any person for use for any purpose other Services

than business, by/ under directions of person carrying on the
business.

Example 39 : A person manufacturing and selling wooden
furniture takes one chair manufactured by him for use at his

house.
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Para No.

Activity/ Type

Transaction

Nature of
Supply

Goods forming part of assets of any business carried on by a
person who ceases to be a taxable person, shall be deemed to
be supplied by him, in the course or furtherance of his
business, immediately before he ceases to be a taxable person.

Example 40 : Arun, a trader, is winding up his business. Any

goods left in stock shall be deemed to be supplied by him.

Exceptions:

o Business is transferred as a going concern to another
person

o Business is carried on by a personal representative who
is deemed to be a taxable person.

Supply of
Goods

(a)

Renting of immovable property

Example 41 : Renting of a commercial complex.
Example 42 : Renting of precincts of a religious place.
Example 43 : Renting of property to an educational institution.

Example 44 : Permitting use of immoveable property for placing

vending/dispensing machines.

(b)

Construction of complex, building, civil structure, etc.

Construction of a complex, building, civil structure or a part thereof,
including a complex or building intended for sale to a buyer, wholly or
partly, except where the entire consideration has been received after
issuance of completion certificate, where required, by the competent
authority or after its first occupation, whichever is earlier.

Example 45 : Rathi Builders has constructed individual residential
units for agreed consideration of ¥ 1.2 crore per unit. ¥ 90 lakh per
unit were received before issuance of completion certificate by the
competent authority and its first occupation, and balance after

completion.

The term construction includes additions, alterations, replacements, or
remodeling of any existing civil structure.

The term competent authority means the Government or any authority
authorised to issue completion certificate under any law for the time being in
force and in case of non-requirement of such certificate from such authority,
from any of the following, namely:—

()

(i)

(iii)

an architect registered with the Council of Architecture constituted
under the Architects Act, 1972; or

a chartered engineer registered with the Institution of Engineers
(India); or

a licensed surveyor of the respective local body of the city or town or
village or development or planning authority.

Supply of

Services
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Para No. | Activity/ Type Nature of
Transaction Supply

(c) Temporary transfer or permitting use or enjoyment of any intellectual
property right
Example 46 : Temporary transfer of patent.

(d) Development, design, programming, customisation, adaptation,
upgradation, enhancement, implementation of IT software

Example 47 : Suvidha Solutions develops an accounting software for
a business firm.

(e) Agreeing to obligation to refrain from an act, or to tolerate an act or
situation, or to do an act.

Example 48 : Cable operator - Sakharam has entered into an
agreement with Cable operator - Aatmaram that Sakharam will not
provide cable connections in the specified areas where Aatmaram is
providing the connections. Non-compete agreements constitute
supply of service.

Example 49 : Security deposit forfeited in the event of cancellation
of tour package by the customer. Please refer the detailed discussion
on this para of Schedule-II given at the end of the Table.

(f)  Transfer of right to use any goods for any purpose (whether or not for
specified period) for cash, deferred payment or other valuable
consideration.

Example 50 : Machinery given on hire.

6. Following composite supplies :- Supply of

o Works contract Works contract : means a contract for building, Services
construction, fabrication, completion, erection, installation, fitting out,
improvement, modification, repair, maintenance, renovation, alteration
or commissioning of any immovable property wherein transfer of
property in goods (whether as goods or in some other form) is involved
in the execution of such contract [Section 2(119)].

o Supply, by way of or as part of any service or in any other manner
whatsoever, of goods, being food or any other article for human
consumption or any drink (other than alcoholic liquor for human
consumption), where such supply or service is for cash, deferred
payment or other valuable consideration.

In this regard, following issues have been clarified by the CBIC :

1. Taxability of ‘tenancy rights’ under GST

CBIC has clarified the taxability of ‘tenancy rights’ under GST as under:

Pagadi system, i.e. transfer of tenancy rights against tenancy premium, is
prevalent in some States. In Pagadi system, the tenant acquires tenancy rights in
the property against payment of tenancy premium (pagadi). The landlord may
be owner of the property, but the possession of the same lies with the tenant. The tenant pays periodic
rent to the landlord as long as he occupies the property. The tenant also usually has the option to sell the
tenancy right of the said property and in such a case has to share a percentage of the proceeds with owner
of land, as laid down in their tenancy agreement.
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a.

Alternatively, the landlord pays to tenant the prevailing tenancy premium to get the property vacated.
Such properties in Maharashtra are governed by Maharashtra Rent Control Act, 1999.

It has been clarified that the activity of transfer of tenancy right against consideration [i.e. tenancy
premium] is squarely covered under supply of service liable to GST.

Itis a form of lease or renting of property and such activity is specifically declared to be a service in Para 2
of Schedule II as discussed in table above i.e. any lease, tenancy, easement, licence to occupy land is a
supply of services.

Although stamp duty and registration charges have been levied on such
transfer of tenancy rights, it shall be still subject to GST. Merely because a
transaction/supply involves execution of documents which may require
registration and payment of registration fee and stamp duty, would not
preclude them from the ‘scope of supply’ and from payment of GST.

The transfer of tenancy rights cannot be treated as sale of land/ building in
para 5 of Schedule III. Thus, it is not a negative list activity [this concept is
discussed under next heading] and consequently, a consideration for the said activity shall attract levy of
GST.

To sum up, 2Tthe activity of transfer of ‘tenancy rights’ is squarely covered under the scope of supply and
taxable per-se.2T T2Transfer of tenancy rights to a new tenant against consideration in the form of
tenancy premium is taxable.

However, renting of residential dwelling for use as a residence to an unregistered person is exempt [Entry
12 of Notification No. 12/2017 CT (R) dated 28.06.2017 - Discussed in Chapter 5 - Exemptions from GST
in this Module of the Study Material]. Hence, grant of tenancy rights in a residential dwelling for use as
residence dwelling against tenancy premium or periodic rent or both (to an unregistered person) is
exempt. As regards services provided by outgoing tenant by way of surrendering the tenancy rights
against consideration in the form of a portion of tenancy premium is liable to GST

Applicability on liquidated damages, compensation and penalty arising out of breach of contract or
other provisions of law

CBIC has clarified issues with respect to GST applicability on liquidated damages, compensation and
penalty arising out of breach of contract or other provisions of law.

Clarification : “Agreeing to the obligation to refrain from an act or to tolerate an act or a situation, or to
do an act” has been specifically declared to be a supply of service in para 5(e) of Schedule II if the same
constitutes a “supply” within the meaning of the CGST Act.

Expression “Agreeing to the obligation to

refrain from an act or to tolerate an act or a
situation, or to do an act” has three limbs

Agreeing to the Agreeing to the

obligation to Agresing to the

obligation to
refrain from an
act

obligation to do

tolerate an act or ik

a situation

Agreeing to the obligation to REFRAIN from an act:

Example 51 : Example of activities that would be covered by this part of the expression would include non-
compete agreements, where one party agrees not to compete with the other party in a product, service or
geographical area against a consideration paid by the other party.
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Example 52 : Another example of such activities would be a builder refraining from constructing more than
a certain number of floors, even though permitted to do so by the municipal authorities, against a
compensation paid by the neighbouring housing project, which wants to protect its sunlight, or an industrial
unit refraining from manufacturing activity during certain hours against an agreed compensation paid by a
neighbouring school, which wants to avoid noise during those hours.

b. Agreeing to the obligation to tolerate an act or a situation

This would include activities such a shopkeeper allowing a hawker to operate from the common pavement
in front of his shop against a monthly payment by the hawker, or an RWA tolerating the use of loud
speakers for early morning prayers by a school located in the colony subject to the school paying an
agreed sum to the RWA as compensation.

c. Agreeing to the obligation to do an act

This would include the case where an industrial unit agrees to install equipment for zero
emission/discharge at the behest of the RWA of a neighbouring residential complex against a
consideration paid by such RWA, even though the emission/discharge from the industrial unit was within
permissible limits and there was no legal obligation upon the individual unit to do so. Above three
activities must comply with the following conditions :

(1) There must be an expressed or implied agreement or contract must exist

Above three activities must be under an “agreement” or a “contract” (whether express or implied) to
fall within the ambit of para 5(e) of Schedule II. In other words, one of the parties to such
agreement/contract (the first party) must be under a contractual obligation to either (a) refrain or
(b) tolerate or (c) do.

Such contractual arrangement must be an independent arrangement in its own right. Such
arrangement/agreement can take the form of an independent stand- alone contract or may form
part of another contract.

Thus, a person (the first person) can be said to be making a supply by way of refraining from doing
something or tolerating some act or situation to another person (the second person) if the first
person was under an obligation to do so and then performed accordingly.

Such a contract cannot be imagined or presumed to exist just because there is a flow of money from
one party to another. There must be an expressed or implied promise by the recipient of money to
agree to do or abstain from doing something in return for the money paid to him.

(2) Consideration must flow in return to this contract/agreement

Some “consideration” must flow in return from the other party to this contract/agreement (the
second party) to the first party for such (a) refraining or (b) tolerating or (c) doing.

Taxability of some of the transactions has been discussed in detail as under:

(A) Liquidated Damages : Itis common for the parties entering into L IQUDATED
a contract, to specify in the contract itself, the compensation that S Sl i
would be payable in the event of the breach of the contract.
Black’s Law Dictionary defines ‘Liquidated Damages’ as cash

compensation agreed to by a signed, written contract for breach

of contract, payable to the aggrieved party.
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The taxability or otherwise of liquidated damages is clarified as under :

o It is argued that performance is the essence of a contract. Liquidated damages cannot be said
to be a consideration received for tolerating the breach or non-performance of contract. They
are rather payments for not tolerating the breach of contract. Payment of liquidated damages
is stipulated in a contract to ensure performance and to deter non-performance, unsatisfactory
performance or delayed performance.

o Liquidated damages are a measure of loss and damage that the parties agree would arise due
to breach of contract. They do not act as a remedy for the breach of contract. They do not
restitute the aggrieved person.

o A contract is entered into for execution and not for its breach. The liquidated damages or
penalty are not the desired outcome of the contract. By accepting the liquidated damages, the
party aggrieved by breach of contract cannot be said to have permitted or tolerated the
deviation or non-fulfilment of the promise by the other party.

o Where the amount paid as ‘liquidated damages’ is an amount paid only to compensate for
injury, loss or damage suffered by the aggrieved party due to breach of the contract and there
is no agreement, express or implied, by the aggrieved party receiving the liquidated damages,
to refrain from or tolerate an act or to do anything for the party paying the liquidated
damages, in such cases liquidated damages are merely a flow of money from the party who
causes breach of the contract to the party who suffers loss or damage due to such breach. Such
payments do not constitute consideration for a supply and are not taxable.

Examples of such cases are :

Example 53 : damages resulting from damage to property, negligence, piracy, unauthorized use
of trade name, copyright,

Example 54 : penalty stipulated in a contract for delayed construction of houses,

Example 55 : forfeiture of earnest money by a seller in case of breach of ‘an agreement to sell’ an
immovable property by the buyer or by Government or local authority in the event of a successful
bidder failing to act after winning the bid, for allotment of natural resources.

° The key in such cases is to consider whether the impugned payments constitute consideration
for another independent contract envisaging tolerating an act or situation or refraining from
doing any act or situation or simply doing an act. If the answer is yes, then it constitutes a
‘supply’ irrespective of by what name it is called, otherwise it is not a “supply”.

o If the payment is merely an event in the course of the performance of the agreement and it
does not represent the ‘object’, as such, of the contract then it cannot be considered
‘consideration’.

o On the contrary, consider the following examples :

Example 56 : A contract may provide that payment by the recipient of goods or services shall be
made before a certain date and failure to make payment by the due date shall attract late fee or
penalty.

Example 57 : A contract for transport of passengers may stipulate that the ticket amount shall be
partly or wholly forfeited if the passenger does not show up.

Example 58 : A contract for package tour may stipulate forfeiture of security deposit in the event
of cancellation of tour by the customer.

Example 59 : A contract for lease of movable or immovable property may stipulate that the
lessee shall not terminate the lease before a certain period and if he does so he will have to pay
certain amount as early termination fee or penalty.
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Example 60 : Some banks similarly charge pre- payment penalty if the borrower wishes to repay

the loan before the maturity of the loan period.

° In the above examples, amounts paid for acceptance of late payment, early termination of lease
or for pre-payment of loan or the amounts forfeited on cancellation of service by the customer
as contemplated by the contract as part of commercial terms agreed to by the parties,
constitute consideration for the supply of a facility, namely, of acceptance of late payment,
early termination of a lease agreement, of prepayment of loan and of making arrangements for
the intended supply by the tour operator respectively.

o Therefore, such payments, even though they may be referred to as fine or penalty, are actually
payments that amount to consideration for supply, and are subject to GST, in cases where such
supply is taxable.

o Since these supplies are ancillary to the principal supply for which the contract is signed, they

shall be eligible to be assessed as the principal supply. Naturally, such payments will not be
taxable if the principal supply is exempt.

(B) Cheque dishonor fine/ penalty :

o The supplier wants payment to be received on time and does not want ,L,_H
cheque to be dishonoured. There is never an implied or express offer or &5":'F'Hﬁ::-::?i;1 =3
willingness on part of the supplier that he would tolerate deposit of an |==ii = ==y
invalid, fake or unworthy instrument of payment against consideration in -“'“m-._h:,j'
the form of cheque dishonour fine or penalty.

o The fine or penalty that the supplier or a banker imposes, for dishonour of a cheque, is a

penalty imposed not for tolerating the act or situation but a fine, or penalty imposed for not
tolerating, penalizing and thereby deterring and discouraging such an act or situation.
Therefore, cheque dishonor fine or penalty is not a consideration for any service and not
taxable.

Q) Penalty imposed for violation of laws

o Penalty imposed for violation of laws such as traffic violations, or for
violation of pollution norms or other laws are also not consideration
for any supply received and are not taxable.

° Same is the case with fines, penalties imposed by the mining
Department of a Central or State Government or a local authority on
discovering mining of excess mineral beyond the permissible limit or of mining activities in
violation of the mining permit.

o Laws are not framed for tolerating their violation. They stipulate penalty not for tolerating
violation but for not tolerating, penalizing and deterring such violations. There is no
agreement between the Government and the violator specifying that violation would be
allowed or permitted against payment of fine or penalty. There cannot be such an agreement
as violation of law is never a lawful object or consideration.

° In short, fines and penalty chargeable by Government or a local authority imposed for
violation of a statute, bye-laws, rules or regulations are not leviable to tax.

(D) Forfeiture of salary or payment of bond amount in the event of the employee leaving the
employment before the minimum agreed period

o The provisions for forfeiture of salary or recovery of bond amount in the event of the
employee leaving the employment before the minimum agreed period are incorporated in the
employment contract to discourage non-serious candidates from taking up employment.
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(E)

(G)

The said amounts are recovered by the employer not as a consideration for tolerating the act
of such premature quitting of employment but as penalties for dissuading the non-serious
employees from taking up employment and to discourage and deter such a situation.

Further, the employee does not get anything in return from the employer against payment of
such amounts.

Therefore, such amounts recovered by the employer are not taxable as consideration for the
service of agreeing to tolerate an act or a situation.

Late payment surcharge or fee

The facility of accepting late payments with interest or late payment
fee, fine or penalty is a facility granted by supplier naturally bundled \Late Pﬂmlﬂ'
with the main supply. It is not uncommon or unnatural for customers -

to electricity, water, telecommunication services etc.

Almost all service providers across the world provide the facility of

accepting late payments with late fine or penalty. Even if this service is described as a service
of tolerating the act of late payment, it is an ancillary supply naturally bundled and supplied in
conjunction with the principal supply, and therefore should be assessed as the principal
supply.

Since it is ancillary to and naturally bundled with the principal supply such as of electricity,
water, telecommunication, cooking gas, insurance etc. it should be assessed at the same rate as
the principal supply.

However, the same cannot be said of cheque dishonor fine or penalty as discussed earlier.

(F) Fixed charges for power

The price charged for electricity by the power generating companies
from the State Electricity Boards (SEBs)/DISCOMS or by
SEBs/DISCOMs from individual customers has two components,
namely, a minimum fixed charge (or capacity charge) and variable per
unit charge.

The fact that the minimum fixed charges remain the same whether electricity is consumed or
not or it is scheduled/consumed below the contracted or available capacity or a minimum
threshold, does not mean that minimum fixed charge or part of it is a charge for tolerating the
act of not scheduling or consuming the minimum the contracted or available capacity or a
minimum threshold.

Both the components of the price, the minimum fixed charges/capacity charges and the
variable/energy charges are charged for sale of electricity and are thus not taxable as
electricity is exempt from GST.

Cancellation charges

It is a common business practice for suppliers of services such as hotel
accommodation, tour and travel, transportation etc. to provide the
facility of cancellation of the intended supplies within a certain time
period on payment of cancellation fee.

Cancellation fee can be considered as the charges for the costs involved
in making arrangements for the intended supply and the costs involved
in cancellation of the supply, such as in cancellation of reserved tickets by
the Indian Railways.
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Services such as transportation travel and tour constitute a bundle of
services. The transportation service, for instance, starts with booking of
the ticket for travel and lasts at least till exit of the passenger from the
destination terminal.

All services such as making available an online portal or convenient
booking counters with basic facilities at the transportation terminal or in the city, to reserve
the seats and issue tickets for reserved seats much in advance of the travel, giving preferred
seats with or without extra cost, lounge and waiting room facilities at airports, railway stations
and bus terminals, provision of basic necessities such as soap and other toiletries in the wash
rooms, clean drinking water in the waiting area etc. form part and parcel of the transportation
service; they constitute the various elements of passenger transportation service, a composite
supply.

The facilitation service of allowing cancellation against payment of cancellation charges is also
a natural part of this bundle. It is invariably supplied by all suppliers of passenger
transportation service as naturally bundled and in conjunction with the principal supply of
transportation in the ordinary course of business.

Therefore, facilitation supply of allowing cancellation of an intended supply against payment
of cancellation fee or retention or forfeiture of a part or whole of the consideration or security
deposit in such cases should be assessed as the principal supply.

Example 61 : Cancellation charges of railway tickets for a class would attract GST at the same rate
as applicable to the class of travel (i.e., 5% GST on first class or airconditioned coach ticket and nil
for other classes such as second sleeper class). Same is the case for air travel.

Questions 3 :

Accordingly, the amount forfeited in the case of non-refundable ticket for air travel or security
deposit or earnest money forfeited in case of the customer failing to avail the travel, tour
operator or hotel accommodation service or such other intended supplies should be assessed
at the same rate as applicable to the service contract, say air transport or tour operator
service, or other such services.

However, as discussed earlier, forfeiture of earnest money by a seller in case of breach of ‘an
agreement to sell’ an immovable property by the buyer or such forfeiture by Government or
local authority in the event of a successful bidder failing to act after winning the bid for
allotment of natural resources, is a mere flow of money, as the buyer or the successful bidder
does not get anything in return for such forfeiture of earnest money. Forfeiture of earnest
money is stipulated in such cases not as a consideration for tolerating the breach of contract
but as a compensation for the losses suffered and as a penalty for discouraging the non-serious
buyers or bidders. Such payments being merely flow of money are not a consideration for any
supply and are not taxable

Which of the following activities/transactions qualify as supply of goods?

(@) Dhruvtara Electronics supplies washing machines to its customers.
(b) Bigbang Steels Ltd. supplies a machinery on rent to Jigayasa Manufacturers.
(c) Larsen Technicians retreads the tyres given by Deendayal Automobiles on job work basis.

(d) Vigyaan Technologies develops a customised software for a business school.
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| 25 NON-SUPPLIES UNDER GST

. Activities/transactions specified under Schedule Il :

o Section 7(2)(a) provides activities or transactions specified in Schedule III
. . b, 4
shall be treated neither as a supply of goods nor a supply of services. { s tft.-_f -
Schedule III specifies transactions/ activities which shall be neither treated o r‘:.:.fxmf il

-’
as supply of goods nor as supply of services. Thus, the activities/transactions gt

specified under this schedule can be termed as Non-Supplies under the GST J L_,
regime. In a way, it is a “Negative list” for the purposes of taxation in GST.

o It is important to note that apart from the activities specified in Schedule III, some activities have
been notified by the Government vide different notifications, which are also to be considered as non-
supplies. Further, some circulars have been issued clarifying that certain transactions are to be
considered as non-supplies.

Hence, our discussion under this heading will revolve around the following:
A.  Non-supplies listed in Schedule III
B.  Non-supplies notified vide notification

C.  Non-supplies clarified by way of circular

A] NON-SUPPLIES LISTED IN SCHEDULE lil

Para | Activities or transactions which shall be treated neither as a supply of goods nor a supply
No. | of services

1. Services by an employee to the employer in the course of or in relation to his employment.

Example 62 : Services provided by casual worker to employer who gives wages on daily basis
to the worker are services provided by the worker in the course of employment.

Example 63 : Casual workers employed by a construction contractor for execution of a
building contract for him are services in the course of P 5
% employment. Similarly, casual workers employed by a Eroe
v security services agency for provision of security ’h\? k
-i services to a client are also services in the course of ' ‘

H
employment.

Only services that are provided by the employee to the employer in the course of
employment are outside the realm of supply. However, services provided outside the ambit
of employment for a consideration would qualify as supply.

Example 64 : Services provided on contract basis by a person to another i.e. principal-to-
principal basis are not services provided in the course of employment

(65) Any amount paid by employer to employee for not joining a competing business is paid for
providing the service of forbearance to act and cannot be considered for providing services in the

course of employment.

2. Services by any court or Tribunal established under any law for the time being in force.

Explanation - The term "Court" includes District Court, High Court and Supreme Court.
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Para | Activities or transactions which shall be treated neither as a supply of goods nor a supply
No. | of services

3. a) Functions performed by the Members of Parliament,
Members of State Legislature, Members of Panchayats,

Members of Municipalities and Members of other local
authorities.

(b) Duties performed by any person who holds any post in pursuance of the provisions of the
Constitution in that capacity.

Example 66 : Duties performed by President of India, Vice President of India, Prime
Minister of India, Chief Justice of India, Speaker of the Lok Sabha, Chief Election
Commissioner, Comptroller and Auditor General of India, Chairman of Union Public

Service Commission, Attorney General of India, in that capacity.

(c) Duties performed by any person as a Chairperson or a Member or a Director in a body
established by the Central Government or a State Government or local authority and who is
not deemed as an employee before the commencement of this clause.

4. Services of funeral, burial, crematorium or mortuary including transportation of the deceased.

5. Sale of land and, subject to paragraph 5(b) of Schedule II, sale of
building. (i.e. in case, where entire consideration for sale of

building received after issuance of completion certificate or after its
first occupation, whichever is earlier)
6. Actionable claims, other than lottery, betting and gambling. ‘Actionable claims’ are specifically

included in the definition of goods under section 2(52) [Refer the definitions of ‘actionable claims’
and ‘goods’ given under heading ‘Relevant Definitions’]. However, this para of Schedule III
specifically excludes actionable claims, other than lottery, betting and gambling from the ambit of
definition of supply. Co-joint reading of said provisions implies that only lottery, betting and
gambling are treated as supply. All other actionable claims are outside the ambit of
definition of supply.

Example 67 : Some of the other examples of actionable claims are: Right to recover insurance
money, claim for arrears of rent, claims for future rents (if these can be assigned), unsecured
loans, unsecured debentures, bills of exchange, promissory notes, bank guarantee, Fixed

Deposit Receipt, right to the benefit of a contract, etc.

B] NON-SUPPLIES NOTIFIED VIDE NOTIFICATION

Government is empowered to notify the activities/ transactions undertaken by -

the Central Government, a State Government or any local authority in which they )
are engaged as public authorities as the activities/transactions which shall be Weaction 7(2)(h)

-,

treated neither as supply of goods nor as supply of services. Till now, following | 1 L _

activities transactions have been notified under said clause:

(i) Activity in relation to Panchayat/Municipality functions :
Services supply of goods nor as a supply of service Municipality

Panchayat Functions

Functions
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(ii) Grant of alcoholic liquor licence : Services by way of grant of alcoholic liquor licence by the State
Governments are treated neither as a supply of goods nor as a supply of service.

Such licence is granted against consideration in the form of licence fee

or application fee or by whatever name it is called. supply of service by hf;::: ‘f’:r
way of grant of liquor licenses by the State Governments as an B leahalic

agreement between the Centre and States. liquor

Hence, this is not applicable/has no precedence value in relation to grant of

other licenses and privileges for a fee in other situations, where GST is payable. It may be noted that
services provided by the Government to business entities including by way of grant of privileges,
licences, mining rights, natural resources such as spectrum etc. against payment of consideration in
the form of fee, royalty etc. are taxable under GST. Tax is required to be paid by the business entities
on such services under reverse charge

C] NON-SUPPLIES CLARIFIED BY WAY OF CIRCULAR

CBIC has clarified that following activities / transactions are non-supplies :

(i) Inter-State movement of various modes of conveyance Inter-State movement of various
modes of conveyance, between distinct persons including-

° Trains,
° Buses,
° Trucks,

° Tankers,

° Trailers,

° Vessels,

° Containers,
° Aircrafts,

(a) carrying goods or passengers or both; or
(b) for repairs and maintenance,

[except in cases where such movement is for further supply of the same conveyance] shall be treated
‘neither as a supply of goods or supply of service’ and therefore not be leviable to IGST.

However, applicable CGST/SGST/IGST, as the case may be, shall be leviable on repairs and
maintenance done for such conveyance [Circular No. 1/1/2017 IGST dated 07.07.2017**].

(ii) Inter-State movement of rigs, tools and spares, and all goods on wheels [like cranes]

Above circular shall mutatis mutandis apply to inter-State movement of
rigs, tools and spares, and all goods on wheels [like cranes], [except in
cases where movement of such goods is for further supply of the same
goods], such inter-State movement shall be treated ‘neither as a supply
of goods or supply of service,’ and consequently no IGST would be
applicable on such movements. In this context, it is also reiterated that
applicable CGST/SGST/IGST, as the case maybe, is leviable on repairs
and maintenance done for such goods [Circular No. 21/21/2017 GST
dated 22.11.2017].
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Questions 4 :

Which of the following activities are considered neither as supply of goods nor supply of services?
(@) Inter- State movement of trucks between distinct persons for repairs and maintenance.
(b) Grant of mining rights by the Governments to businesses.

(c) Services provided by an employer to the employee.

(d) Lottery

In the preceding paras, we have discussed, how to determine whether a given activity or transaction
constitutes a supply. Once an activity or transaction qualifies as supply, one needs to determine whether the
same is leviable to GST or not. Though the provisions relating to levy and collection of GST have been discussed
at length in Chapter 3 - Charge of GST in this Module of the Study Material, a brief idea of the same is provided

Supply leviable to GST

For a supply to attract GST, primarily two additional conditions need to be satisfied. These are - (i) supply

must be made by a taxable person and (ii) supply must be a taxable supply. These two additional conditions
have been discussed hereunder:

(i) Supply by a taxable person

A supply to attract GST should be made by a taxable person.

A supply attracting GST can )
® O be made TO a non-taxable
- person also.

The restriction of being a taxable person is only on the supplier whereas the recipient can be either
taxable or non-taxable.

Meaning of taxable person : A "taxable person” is a person who is registered or liable to be registered under
section 22 or section 24 [The said sections and the concept of taxable person thereto have been discussed in
detail in Chapter 9 — Registration in Module 2 of the Study Material]. Hence, a person who is liable to be
registered but does not take a registration and remains an unregistered person shall be construed as a taxable
person. Similarly, a person not liable to be registered, but has got himself registered by taking a voluntary
registration and is also a taxable person.

(ii) Taxable supply

o For a supply to attract GST, the supply must be taxable. Taxable supply has been broadly defined and
means any supply of goods or services or both which, is leviable to tax under the GST Law [Section
2(108)] [Refer Chapter-3 : Charge of GST in this Module of the Study Material for detailed discussion
on leviability of GST].
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o On the other hand, exempt supply means supply of any goods or services or both which attract nil
rate of tax or which may be wholly exempt from tax* under section 11 of the CGST Act, or under
section 6 of the IGST Act, and includes non-taxable supply [Section 2(47)]

o *Exemptions may be provided to the specified goods or services or to a specified category of
persons/ entities making supply [Refer Chapter-5: Exemptions from GST in this Module of the Study
Material for detailed discussion].

2.4 COMPOSITE AND MIXED SUPPLIES [SECTION 8]

STATUTORY PROVISIONS

Section 8 | Tax liability on composite and mixed supplies

Clauses Particulars

The tax liability on a composite or a mixed supply shall be determined in the following manner,
namely:-

(a) a composite supply comprising two or more supplies, one of which is a principal supply,
shall be treated as a supply of such principal supply; and

(b) a mixed supply comprising of two or more supplies shall be treated as supply of that
particular supply that attracts highest rate of tax.

ANALYSIS

. GST is payable on goods or services or both at the notified rates. Classification of any supply (whether as
goods or services, the category of goods or services) is essential to determine the applicable rate of GST on
the particular supply. The application of rates poses no problem if the supply is of individual goods or
individual services, which is clearly identifiable and such goods or services are subject to a particular rate
of tax.

o However, in certain cases, supplies are not such simple and clearly identifiable. Sometimes supplies are a
combination of goods or combination of services or combination of goods and services both and each
individual component of such supplies may attract a different rate of tax.

o In such a case, the rate of tax to be levied on such supplies may be a challenge. It is for this reason, that the
GST Law identifies composite supplies and mixed supplies and provides certainty in respect of tax
treatment under GST for such supplies.

o In order to determine whether the supplies are ‘composite supplies’ or ‘mixed supplies’, one needs to
determine whether the supplies are naturally bundled or not naturally bundled in ordinary course of
business. The concept of ‘naturally bundled’ supplies is emanating from the definition of ‘composite

supply’.
COMPOSITE SUPPLIES
o Composite supply means a supply made by a taxable person to a recipient and :
o comprises two or more taxable supplies of goods or services or both, or any combination thereof.

o which are naturally bundled and supplied in conjunction with each other, in the ordinary course of
business

o one of which is a principal supply [Section 2(30)].
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How to determine whether the services are bundled in the ordinary course of business ?

This means that in a composite supply, goods or services or both are bundled owing to natural necessities.
The elements in a composite supply are dependent on the ‘principal supply’.

=
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Principal supply means the supply of goods or services which constitutes the predominant element of a
composite supply and to which any other supply forming part of that composite supply is ancillary
[Section 2(90)].

Works contract and restaurant services are classic examples of composite supplies, but the GST law
identifies both as supply of services [as you would have seen in the discussion on Schedule II to the CGST
Act earlier in this Chapter]| and chargeable to specific rate of tax mentioned against each of such services
(works contract or restaurant).

However, in respect of other composite supplies (i.e. other than the two categories mentioned above), the
need to determine the supply as a composite one, will arise, so as to determine the appropriate
classification of such supply as supply of goods or supply of services as also the appropriate rate of tax.

It will be necessary to determine as to whether a particular supply is naturally bundled in the ordinary
course of business and what constitutes principal supply in such composite supplies.

Whether the services are bundled in the ordinary course of business or not, would depend upon the
normal or frequent practices followed in the area of business to which services relate. Such normal and
frequent practices adopted in a business can be ascertained from several indicators some of which are
listed below:

o The perception of the consumer or the service recipient - If large number of service recipient of
such bundle of services reasonably expect such services to be provided as a package, then such a
package could be treated as naturally bundled in the ordinary course of business.

Example 68 : Mobile phone is always sold with battery.

o Majority of service providers in a particular area of business provide similar bundle of services.

Example 69 : Bundle of services of catering on board and services of transport by air is a bundle

offered by a majority of airlines.

o The nature of the various services in a bundle of services will also help in determining whether the
services are bundled in the ordinary course of business. If the nature of services is such that one of
the services is the main service and the other services combined with such service are in the nature
of incidental or ancillary services which help in better enjoyment of a main service, then it would be
treated as services bundled in the ordinary course of business.

Example 70 : Service of stay in a hotel is often combined with provision of breakfast and dinner
provided free of cost during the stay. Such service is an ancillary service to the provision of hotel
accommodation and the resultant package would be treated as services naturally bundled in the

ordinary course of business.
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o Other illustrative indicators, not determinative but indicative of bundling of services in the ordinary
course of business are :

v/ There is a single price or the customer pays the same amount, no matter how much of the
package they actually receive or use.

v/ The elements are normally advertised as a package.

&

The different elements are not available separately.

v The different elements are integral to one overall supply. If one or more is removed, the nature
of the supply would be affected.

No straight jacket formula can be laid down to determine whether a service is naturally bundled in the ordinary
course of business. Each case has to be individually examined in the backdrop of several factors some of which
are outlined above.

The above principles explained in the light of what constitutes a naturally bundled service can be gainfully
adopted to determine whether a particular supply constitutes a composite supply under GST and if so what
constitutes he principal supply so as to determine the right classification and rate of tax of such composite

supply.

Some of the examples of composite supplies have been given below:

Example 71 : A 5 star hotel is booked for a conference of 100 delegates on a lump sum package with
the following facilities:

— Accommodation for the delegates

— Breakfast for the delegates,

— Tea and coffee during conference

— Access to fitness room for the delegates
— Availability of conference room

— Business centre

As is evident a bouquet of services is being provided, many of them are chargeable to different
effective rates of tax. If the principal service is described as convention service it is able to capture the
entire essence of the package. Thus, the principal service may be judged as convention service and
charged to tax accordingly.

However, it will be fully justifiable for the hotel to charge individually for the services as long as there is
no attempt to offload the value of one service on to another service that is chargeable at a
concessional rate.

Example 72 : Poshaak Manufacturers entered into a contract with Cheeku Ltd. for supply of
readymade shirts packed in designer boxes at Cheeku Ltd.'s outlet. Further, Poshaak Manufacturers
would also get them insured during transit. In this case, supply of goods, packing materials, transport
& insurance is a composite supply wherein supply of goods is principal supply.

Example 73 : When a consumer buys a television set and he also gets mandatory warranty and a
maintenance contract with the TV, this supply is a composite supply. In this example, supply of TV is
the principal supply, warranty and maintenance services are ancillary.

Example 74 : A travel ticket from Mumbai to Delhi may include service of food being served on board,
free insurance, and the use of airport lounge. In this case, the transportation of passenger, constitutes
the pre-dominant element of the composite supply, and is treated as the principal supply and all other
supplies are ancillary.
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How to determine the tax liability on composite supplies?: A composite supply comprising of two or more
supplies, one of which is a principal supply, shall be treated as a supply of such principal supply. Accordingly,
the entire value of composite supply [i.e. main supply + ancillary supply(ies)] shall be classified under the
category of main supply and shall be taxed at the GST rate applicable to the main supply. This can be better
understood with the help of following example:

Example 75 : Rati Computers supplies laptop (worth ¥ 52,000) alongwith laptop bag (worth X 3,000) to a
customer for X 55,000. Being naturally bundled, supply of laptop bag along with the laptop is composite
supply which is treated as the supply of the principal supply [viz. laptop]. Assuming that the rate of tax
applicable on laptop is 18% and on laptop bag is 28%, in the given case, rate of principal supply, i.e. laptop
@ 18% will be charged on the entire value of ¥ 55,000.

CBIC, in the following cases, has clarified issues as to whether the given supplies are composite supply and
if yes, what constitutes the principal supply in the given composite supply :

1.  Printing industry issues

o The printing industry in India in particular faced a dilemma in
determining whether the nature of supply provided was that of
goods or services. Another doubt was whether in case where
certain contracts involved both supply of goods and services,
whether the same would constitute a supply of goods or services
or if it would be a composite supply and in case it is, then what

would constitute the principal supply.

o Thus, it is clarified that supply of books, pamphlets, brochures, envelopes, annual reports, leaflets,
cartons, boxes etc. printed with logo, design, name, address or other contents supplied by the
recipient of such printed goods, are composite supplies and the question, whether such supplies
constitute supply of goods or services would be determined on the basis of what constitutes the
principal supply.

o In the case of printing of books, pamphlets, brochures, annual reports, and the like, where only
content is supplied by the publisher or the person who owns the usage rights to the intangible
inputs while the physical inputs including paper used for printing belong to the printer, supply of
printing [of the content supplied by the recipient of supply] is the principal suppl and therefore such
supplies would constitute supply of service.

o In case of supply of printed envelopes, letter cards, printed boxes, tissues, napkins, wall paper etc. by
the printer using its physical inputs including paper to print the design, logo etc. supplied by the
recipient of goods, predominant supply is supply of goods and the supply of printing of the content
[supplied by the recipient of supply] is ancillary to the principal supply of goods and therefore such
supplies would constitute supply of goods

2. Food supplied to the patients

Food supplied to the in-patients as advised by the doctor/nutritionists is a part of composite supply of
health care and not separately taxable. Other supplies of food by a hospital to patients (not admitted) or
their attendants or visitors are taxable31.

3.  Activity of bus body building

In the case of bus body building, there is supply of goods and services. Thus, classification of this
composite supply, as goods or service would depend on which supply is the principal supply which may
be determined on the basis of facts and circumstances of each case.
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4,

Retreading of tyres

In retreading of tyres, which is a composite supply, the pre-dominant element is process of
retreading which is a supply of service. Rubber used for retreading is an ancillary supply.

Supply of retreaded tyres, where the old tyres belong to the supplier of retreaded tyres, is a supply
of goods.

Retread tyres are revamped tyres on which the worn out tread (the part of the tire that makes
contact with the surface of the road) is replaced using new tread.

Mixed supply means :

o two or more individual supplies of goods or services, or any combination thereof, made in
conjunction with each other by a taxable person

o for a single price where such supply does not constitute a composite supply [Section 2(74)].

The individual supplies are independent of each other and are not naturally bundled.

B +000+E

How to determine if a particular supply is a mixed supply? : In order to identify if the particular
supply is a mixed supply, the first requisite is to rule out that the supply is a composite supply.

A supply can be a mixed supply only if it is not a composite supply. As a corollary, it can be said that
if the transaction consists of supplies not naturally bundled in the ordinary course of business, then
the possibility of it being a mixed supply needs to be checked.

Once the amenability of the transaction as a composite supply is ruled out, and a single
consideration is charged for the entire supply of different components, it would be treated as a
mixed supply, classified in terms of supply of goods or services attracting highest rate of tax.

Example 76 : A supply of a package consisting of canned foods, sweets, chocolates, cakes, dry
fruits, aerated drink and fruit juices when supplied for a single price is a mixed supply. Each of
these items can be supplied separately and is not dependent on any other. It shall not be a mixed
supply if these items are supplied separately or separate prices are charged.

Example 77 : A shopkeeper selling storage water bottles along with refrigerator for a single price.
Bottles and the refrigerator can easily be priced and sold, independently, and are not naturally
bundled. So, such supplies are mixed supplies.

Example 78 : A house is given on rent through a single rent deed - one floor of which is to be
used as residence and the other for housing a printing press, at a lump sum rent amount. Such
renting for two different purposes is not naturally bundled in the ordinary course of business. Said
supplies are mixed supply.

How to determine the tax liability on mixed supplies?: A mixed supply comprising of two or more
supplies shall be treated as supply of that particular supply that attracts highest rate of tax.

Example 79 : Sringaar Enterprises supplies 10,000 kits (at ¥ 50 each) amounting to < 5,00,000 to
Raghav General Store. Each kit consists of 1 shampoo, 1 face wash and 1 kajal pencil. It is a mixed
supply and is treated as supply of that particular supply which attracts highest tax rate. Assuming
that the rate of tax applicable on shampoo is 18%, on face wash is 28% and on kajal pencil is 12%,
in the given case, highest tax rate [viz. face wash] @ 28% will be charged on the entire value of X
5,00,000.
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o More than one supply made together and taxed at the individual rates There can also be a case
where an activity/transaction involves more than one supply of goods or services or both, but
neither they are composite supplies nor can be categorised as mixed supplies, that is, all supplies
carry independent significance. In such a case, if separate consideration is indicated against each
supply, each such supply shall be charged at the respective rate applicable to that particular supply.

Example 80 : In case of servicing of cars involving supply of both goods (spare parts) and services
(labour) where the value of goods and services are shown separately, the goods and services
would be liable to tax at the rates as applicable to such goods and services separately

Questions 5 :

Jaskaran supplies gift packages at I 30 each to its customers. Each package consists of 2 chocolates, 2 fruit
juice bottles and a packet of toy balloons. Rates of GST applicable on chocolates, fruit juice bottles and toy
balloons are 18%, 12% and 5% respectively. Jaskaran is liable to pay GST @

(@ 18%, 12% and 5% separately on value of supply of chocolates, fruit juice bottles and toy balloons
respectively

(b) 18% on the price charged for the gift package
(c) 12% on the price charged for the gift package

(d) 5% on the price charged for the gift package

LET US RECAPITULATE :

The taxable event under GST is supply. The scope of supply under GST can be understood in terms of
following parameters :

Supply should be of goods or | Supply should be made for a] Supply should be made in the
services consideration course or furtherance of business

o While these parameters describe the concept of supply, under certain circumstances, transactions have
been deemed as supply even when the supply is made without consideration or not in the course or
furtherance of business. Activities specified in Schedule I are deemed to be a supply even without
consideration. Further, import of services for a consideration, whether or not in the course or furtherance
of business is treated as supply.

o Besides, some specified transactions/ activities are neither treated as supply of goods nor a supply of
services. Furthermore, certain activities have been categorised as supply of goods or as supply of services.

o The discussion with respect to supply is broadly categorised into following :

___ Supply with consideration in course or furtherance
| of business.

a S;Jpp'l}_tiéfween a person, and its members or
b— constituents for cash, deferred payment or other valuable
consideration

T e Impaortation of services with consideration whether
or not in course or furtherance of business.

v—-i Supply without consideration

[Activities to be treated as supply of goods or supply'
of services

F_SUPF“.V

Activities neither the supply of goods nor the supply

= excludes =— .
_ of services
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Sub-sections of section 7 alongwith related Schedules has been summarised as follows:

1.  Supply for consideration in course or furtherance of business [Section 7(1)(a)]

\ \ in the course or
.)l
/

Supply includes sale,
transfer, barter, exchange,

licence. rental. lease p. for consideration | / furtherance of
disposal, etc. : ' business
. w Consideration
/ \ T -
|
| Supply ‘

\\_// g g in course or furtherance
" of business

2. Activities/transactions between a person, other than an individual, and its members or constituents
for valuable consideration [Section 7(1)(aa)]

Activities/transactions

Person (association, club, etc.) Members or Constituents

Co n5|5erati0n

3. Importation of services for consideration whether or not in course or furtherance of business
[Section 7(1)(b)]

Supply should be in course or furtherance of business. The exception to said rule is import of services is
deemed as supply even if the same has been imported not in course/furtherance of business.

v’

Consideration

v X

in course or furtherance of
/ business

Importation of
services

4.  Supply without consideration - Deemed Supply [Section 7(1)(c) read with Schedule I]

This includes all supplies made to a taxable or non-taxable person, even if the same is without
consideration. These are specifically mentioned in Schedule I appended to the CGST Act. As per Schedule |,
in the following four cases, Supplies made without consideration will be treated as supply under section 7:
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L. Permanent Transfer/Disposal Of Business Assets

Business _( Input Tax Credit
Assets il availed
v

Permanently
transferred/disposed

Ajddng pawaaq

II. Supply Between Related Persons Or Distinct Persons

Person 2

= .
[Related!Distinct (Related{Dlstlnct ]
>

Person 1 b

Aiddns
pawaaq

Supply of goods or services

[ in course or furtherance of business ]

: :[ Employee J

Gifts < ’\*‘50,000 inaFY :! Not supply '

II.  Supply Between Principal And Agent

|,7 Deemed Supply j
—
e - supplies goods
[ Principal

[ Employer

supplies goods onf behalf of principal
and issues invoicelto customer in his

own name
[ Buyer ]

[ Supplier i o Agent I ~N

; o

Agent receives goods on behalf of : ]
s . T supplies o
principal and receives invoice in B %
his own name good >- =8
principal v

o

T

-

v

[ Principal ])
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IV.

Importation of services

Related
persons

v v

Person out \
of India

_( Person in India ]
supplies services \

[ in course or furtherance of business ]

Ajddns pawaag

Import of services

| Import of services
.

with consideration

i without consideration

in course or not in course or related person/distinct
: Other
futherance of futherance of person + in course or
; 5 : | cases
business business futherance of business |
Supply | Not a supply

The combined provisions of relating to import of services [as stipulated under under section 7(1)(b) and
section 7(1)(c) read with Schedule I] have been depicted in the below mentioned diagram:

4.  Activities or transactions to be treated as Supply of goods or Supply of services [Section 7(1A)
read with Schedule II]

Para Activity/ Type Supply of
No. Transaction goods/ services
1. | Transfer ()  Title in goods Goods
(ii) Title in goods under an agreement that property Goods
shall pass at a future date.
Right/undivided share in goods without transfer of title in Services
them
2 Land & Building | L-ease, tenancy, easement, licence to occupy land Services
Lease/letting out of building including a commercial/ Services
industrial/ residential complex for business/ commerce,
wholly/ partly.
3. Treatment  or | Applied to another person’s goods Services
Process
4. Transfer of | Goods  forming part of business assets are Goods
: transferred/disposed off by/under directions of person
Business Assets . .
carrying on business so as no longer to form part of those
assets.
Goods held/used for business are put to private use or are Services
made available to any person for use for any purpose other
than business, by/under directions of person carrying on
the business.
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Para
No.

Activity/ Type Supply of
Transaction goods/ services

Goods forming part of assets of any business carried on by a Goods
person who ceases to be a taxable person, shall be deemed
to be supplied by him, in the course or furtherance of his
business, immediately before he ceases to be a taxable
person.

Exceptions:
° Business transferred as a going concern.

o Business carried on by a personal representative who
is deemed to be a taxable person.

5. Renting of immovable property Construction of complex, building, civil | Services
structure, etc.

Exception:

Entire consideration received after issuance of completion certificate or
after its first occupation, whichever is earlier.

Temporary transfer or permitting use or enjoyment of any intellectual
property right

Development, design, programming, customisation, adaptation,
upgradation, enhancement, implementation of IT software

Agreeing to obligation to refrain from an act, or to tolerate an act or
situation, or to do an act.

Transfer of right to use any goods for any purpose

6. Following composite supplies : Services

Works contract

Supply of goods, being food or any other article for human consumption
or any drink

5.

Non-supplies under GST [Section 7(2)(a) read with Schedule Ill]

S. No. | Activities or transactions which shall be treated neither as a supply of goods nor a
supply of services
1. Services by an employee to the employer in the course of or in relation to his employment.
2. Services by any court or Tribunal established under any law for the time being in force
3. (a) Functions performed by the Members of Parliament, Members of State Legislature,

Members of Panchayats, Members of Municipalities and Members of other local
authorities;

(b) Duties performed by any person who holds any post in pursuance of the provisions of
the Constitution in that capacity; or

(c) Duties performed by any person as a Chairperson or a Member or a Director in a body
established by the Central Government or a State Government or local authority and
who is not deemed as an employee before the commencement of this clause.

By CA VIVEK GABA Page | 2 - 49



Supply Under GST 2

S. No. | Activities or transactions which shall be treated neither as a supply of goods nor a
supply of services
4. Services of funeral, burial, crematorium or mortuary including transportation of the deceased.
5. Sale of land and, subject to paragraph 5(b) of Schedule II, sale of building.
6. Actionable claims, other than lottery, betting and gambling.

The diagram on the next page summarises the steps to determine whether an activity undertaken
is Supply or not.

Is the activity a supply including supply oq "o
goods/services such as sale, transfer, barterJ

exchange, licence, rental, lease or disposal?

Is it an activity
specified under
Schedule 1?7

No

Is it for a

consideration?

Is it in course No
or furtherance »
of business?
Is it in course
or furtherance import of
: ice?
of business? ea i,
Yes
.......................... -

Is it an activity specified | No
in  Schedule Il or
section 7(2)(b)?

Activity is

Activity is
Supply

NOT
Supply

Yes

By CA VIVEK GABA Page | 2 - 50




2 Supply Under GST

6. Composite and mixed supplies

Composite Supply Mixed Supply
*Consist of two or more +Consist of two or more supplies
supplies for a single price
*Naturally bundled *Not naturally bundled
*In conjunction with each -Though can be supplied
other independently, still supplied
*One of which is principal together
supply *Tax liability shall be the rate
«Tax liability shall be rate of applicable to the supply that
principal supply attracts highest rate of tax
Example: Charger supplied +Example: A gift pack comprising
alongwith mobile phones. of choclates, candies, sweets

and balloons.

4

TEST YOUR KNOWLEDGE

Q.1 Meghraj & Co. wishes to commence the business of supplying ready-made garments within Punjab and in
the neighbouring States of Delhi and Haryana. Kindly state as to what is the taxable event under GST and
leviability of CGST, SGST/UTGST and IGST on the same?

Q.2 Damodar Private Ltd., registered in Delhi, is planning to transfer some goods to its branch, registered in
West Bengal, without any consideration, so that the goods can be sold from the branch. The company
believes that the transaction that will be undertaken by it would not qualify as supply as no consideration
is involved. Ascertain whether the transfer of goods by Damodar Private Ltd. To its branch office would
qualify as supply.

Q.3  Prithvi Associates is engaged in supply of taxable goods. It enquires from its tax advisor as to whether any
activity can be treated as supply even if made without consideration in accordance with the provisions of
the GST law. You are required to enumerate such activities, if any.

Q.4 Composite supply is treated as supply of that particular goods or services which attracts the highest rate
of tax, for the purpose of considering tax liability. Examine the validity of the statement.

Q.5 Transfer of title and/or possession is necessary for a transaction to constitute supply of goods. Examine.

Q.6 Examine whether the following activities would amount to supply under section 7 read with Schedule I:

(a)  Sulekha Manufacturers have a factory in Delhi and a depot in Mumbai. Both these establishments
are registered in respective States. Finished goods are sent from factory in Delhi to the Mumbai
depot without consideration so that the same can be sold from the depot.

(b)  Raman is an architect in Chennai. His brother who is settled in London is a well-known lawyer.
Raman has taken legal advice from him free of cost with regard to his family dispute.

(c)  Would your answer be different if in the above case, Raman has taken advice in respect of his
business unit in Chennai?
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Q.7

Q.8

Q.9

Q.10

Q.11

Q.12

State whether the following supplies would be treated as supply of goods or supply of services as per
Schedule Il :

(a) Renting of immovable property.

(b)  Goods forming part of business assets are transferred or disposed of by/under directions of person
carrying on the business so as no longer to form part of those assets.

(c)  Transfer of right in goods without the transfer of title in such goods.

(d)  Transfer of title in goods under an agreement which stipulates that property shall pass at a future
date upon payment of full consideration as agreed.

Determine whether the following supplies would be treated as supply of goods or supply of services as
per Schedule II:

(a) Temporary transfer or permitting use or enjoyment of any intellectual property right.

(b)  Any treatment or process which is applied to another person’s goods.

(c)  Transfer of title in goods.

The goods supplied on hire purchase basis will be treated as supply of services. Examine the validity of
the statement.

Examine whether the activity of import of service in the following independent cases would amount to
supply under section 7:

(i) Miss Shriniti Kaushik received interior decoration services for her residence located at Bandra,
Mumbai from Mr. Racheal of Sydney (Australia). The amount paid for the said service is 5,000
Australian dollar.

(i) Miss Shriniti Kaushik received interior decoration services for her residence located at Bandra,
Mumbai from her brother, Mr. Varun residing in Sydney (Australia) [wholly dependent on Miss
Shriniti]. Further, Miss Shriniti did not pay any consideration for the said service.

(iii)  Will your answer change if in the above case, if Miss Shriniti has taken interior decoration services
with regard to her business premises and not her residence?

Dumdum Electronics has sold the following electronic items to Akbar Retail Store.

(i) Refrigerator (500 litres) taxable @ 18%

(ii)  Stabilizer for refrigerator taxable @ 12%

(iii)  LED television (42 inches) taxable @ 12%

(iv)  Split air conditioner (2 Tons) taxable @ 28%

(v)  Stabilizer for air conditioner taxable @12%

Dumdum Electronics has issued a single invoice, indicating price of each of the above items separately in
the same.

Akbar Retail Store has given a single cheque of ¥ 1,00,000/- for all the items as a composite discounted
price. State the type of supply and the tax rate applicable in this case.

Manikaran, a registered supplier of Delhi, has supplied 20,000 packages at < 30 each to Mukhija Gift
Shop in Punjab. Each package consists of 2 chocolates, 2 fruit juice bottles and a packet of toy balloons.
Determine the rate(s) of GST applicable in the given case assuming the rates of GST to be as under:

Goods/services supplied GST rate
Chocolates 18%
Fruit juice bottles 12%
Toy balloons 5%
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Q.13 Gagan Engineering Pvt. Ltd., registered in Haryana, is engaged in providing maintenance and repair
services for heavy steel machinery. For carrying out the repair work, Gagan Engineering Pvt. Ltd. sends its
container trucks equipped with items like repair equipments, consumables, tools, parts etc. from Haryana
workshop to its own repairing centres (registered under GST law) located in other States across India
where the clients’” machinery are being brought and are being repaired. Discuss the leviability of GST on
the inter-State movement of trucks from the workshop of Gagan Engineering Pvt. Ltd. in Haryana to its
own repairing centres located in other States across India.

Q.14 Sarvanna & Sons wishes to start supplying alcoholic liquor for human consumption in the State of Tamil
Nadu. Therefore, it applies for license to the Tamil Nadu Government for selling liquor for which the State
Government has charged specified fee from it. Examine whether the grant of alcoholic liquor license by
the Tamil Nadu Government to Sarvanna & Sons qualifies as supply.

ANSWERS/HINTS

1.  Taxable event under GST is the supply of goods or services or both made for consideration in the course
or furtherance of business. CGST and SGST will be levied on intra-State supplies. IGST will be levied on
inter-State supplies.

2. As per Schedule I read with section 7(1)(c), supply of goods or services or both between related persons
or between distinct persons as specified in section 25, when made in the course or furtherance of
business, is deemed as supply even if made without consideration. In the given case, since the Damodar
Private Ltd. and its branch located in another State are distinct persons, supply of goods between them
would qualify as supply.

3. Section 7(1)(a) stipulates that the supply should be for a consideration and should be in the course or
furtherance of business. However, section 7(1)(c) read with Schedule I enumerates the cases where an
activity is treated as supply, even if the same is without consideration. These are as follows:

(i) Permanent transfer or disposal of business assets where input tax credit has been availed on such
assets.

(ii) Supply of goods or services or both between related persons or between distinct persons as
specified in section 25, when made in the course or furtherance of business.

However, gifts not exceeding X 50,000 in value in a financial year by an employer to an employee
shall not be treated as supply of goods or services or both.
(iii) Supply of goods —
(a) by a principal to his agent where the agent undertakes to supply such goods on behalf of the
principal; or
(b) by an agent to his principal where the agent undertakes to receive such goods on behalf of the
principal.
(iv) Import of services by a person from a related person or from any of his other establishments outside

India, in the course or furtherance of business.

4.  The statement is not correct. For considering tax liability, composite supply is treated as supply of the
principal supply. It is the mixed supply that is treated as supply of that particular goods or services which
attracts the highest rate of tax.

5.  Title as well as possession both need to be transferred for a transaction to be considered as a supply of
goods.
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In case title is not transferred, the transaction would be treated as supply of service in terms of Schedule
[1(1)(b).

In some cases, possession may be transferred immediately, but title may be transferred at a future date

6. (a)

(b)

(c)

7. (a)
(b)
(c)
(d)
8. (a)
(b)
(d)

like in case of sale on approval basis or hire purchase arrangement. Such transactions will also be termed
as supply of goods in terms of Schedule II.

Schedule I read with section 7(1)(c), inter alia, stipulates that supply of goods or services or both
between related persons or between distinct persons as specified in section 25, is supply even
without consideration provided it is made in the course or furtherance of business. Further, a person
who has obtained more than one registration, whether in one State/Union territory or more than
one State/Union territory shall, in respect of each such registration, be treated as distinct persons
[Section 25(4)].

In view of the same, factory and depot of Sulekha Manufacturers are distinct persons. Therefore,
supply of goods from Delhi factory of Sulekha Manufacturers to Mumbai Depot without
consideration, but in course/furtherance of business, is supply under section 7 read with Schedule I.

Schedule I read with section 7(1)(c), inter alia, stipulates that import of services by a taxable person
from a related person located outside India, without consideration is treated as supply if it is
provided in the course or furtherance of business. Explanation to section 15, inter alia, provides that
persons shall be deemed to be “related persons” if they are members of the same family. Further, as
per section 2(49), family means, —

(i)  the spouse and children of the person, and

(ii) the parents, grand-parents, brothers and sisters of the person if they are wholly or mainly
dependent on the said person.

In the given case, Raman has received free of cost legal services from his brother. However, in view
of section 2(49)(ii) above, Raman and his brother cannot be considered to be related as Raman’s
brother is a well- known lawyer and so, not wholly/mainly dependent on Raman. Further, Raman
has taken legal advice from him in personal matter and not in course or furtherance of business.
Consequently, services provided by Raman’s brother to him would not be treated as supply under
section 7 read with Schedule I.

In the above case, if Raman has taken advice with regard to his business unit, services provided by
Raman’s brother to him would still not be treated as supply under section 7 read with Schedule I as
although the same are provided in course or furtherance of business, but are provided without
consideration and such services have not been received from a related person.

Supply of services
Supply of goods
Supply of services
Supply of goods
Supply of services
Supply of services

Supply of goods

9.  The statement is not correct. Supply of goods on hire purchase shall be treated as supply of goods as there
is transfer of title, albeit at a future date.
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10. (i) Supply, under section 7, inter alia,
o includes import of services for a consideration
o even if it is not in the course or furtherance of business.

Thus, although the import of service for consideration by Miss. Shriniti Kaushik is not in course or
furtherance of business [as the interior decoration services have been availed in respect of
residence], it would amount to supply.

(ii) Schedule I, inter alia, stipulates that import of services by a taxable person from a related person
located outside India, without consideration is treated as supply only if it is provided in the course
or furtherance of business. Explanation to section 15, inter alia, provides that persons shall be
deemed to be “related persons” if they are members of the same family. Further, as per section
2(49), family means, —

(a) the spouse and children of the person, and

(b) the parents, grand-parents, brothers and sisters of the person if they are wholly or mainly
dependent on the said person.

In the given case, Miss Shriniti Kaushik has received interior decoration services from her brother.
In view of section 2(49)(ii) above, Miss Shriniti and her brother shall be considered to be related as
Miss Shriniti’s brother is wholly dependent on her.

However, Miss Shrinti has taken interior decoration services for her residence and not in course or
furtherance of business. Consequently, services provided by Miss Shrinti’s brother to her would not
be treated as supply under section 7 read with Schedule 1.

(iii) In the above case, if Miss Shriniti has taken interior decoration services with regard to her business
premises, services provided by Miss Shriniti’s brother to her would be treated as supply under
section 7 read with Schedule I, as the same are provided in course or furtherance of business.

11. In the given case, the items supplied by Dumdum Electronics are not naturally bundled in the ordinary
course of business. Therefore, such supply is not a composite supply. Further, although Akbar Retail Store
has paid a composite discounted price for these goods, Dumdum Electronics has not charged a single price
for the said supply. Therefore, said supply is also not a mixed supply. Supply of these goods is, therefore,
supply of individual items which are taxable at the respective rates applicable to them.

12. As per section 2(74), mixed supply means two or more individual supplies of goods or services, or any
combination thereof, made in conjunction with each other by a taxable person for a single price where
such supply does not constitute a composite supply. Supply of a package containing chocolates, fruit juice
bottles and a packet of toy balloons is a mixed supply as each of these items can be supplied separately
and is not dependent on any other. Further, as per section 8(b), the mixed supply is treated as a supply of
that particular supply which attracts the highest rate of tax. Thus, in the given case, supply of packages is
treated as supply of chocolates [since it attracts the highest rate of tax] and the rate of GST applicable on
the package of ¥6,00,000 (20,000 x ¥ 30) is 18%.

13. As per section 25(4)35, a person who has obtained more than one registration, whether in one State or
Union territory or more than one State or Union territory shall, in respect of each such registration, be
treated as ‘distinct persons’. Schedule I to the CGST Act specifies situations where activities are to be
treated as supply even if made without consideration. Supply of goods and/or services between ‘distinct
persons’ as specified in section 25, when made in the course or furtherance of business is one such activity
included in Schedule I under para 2.
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14.

However, as per CBIC circular, the inter-State movement of various modes of conveyance including, inter
alia, trucks, carrying goods or passengers or both or for repairs and maintenance, between ‘distinct
persons’ as specified in section 25(4), not involving further supply of such conveyance, may be treated
‘neither as a supply of goods nor supply of service’ and therefore, will not be leviable to IGST. Applicable
CGST/SGST/IGST, however, shall be leviable on 35 Provisions of section 25(4) have been discussed in
detail in Chapter 9 - Registration in Module 2 of this Study Material repairs and maintenance done for
such conveyance [Circular No. 1/1/2017 IGST dated 07.07.2017].

Thus, in the given case, inter-State movement of trucks from the workshop of Gagan Engineering Pvt. Ltd.
located in Haryana to its repair centres located in other States is ‘neither a supply of goods nor supply of
service’.

Services by way of grant of alcoholic liquor license by the State Governments have been notified to be
treated neither as a supply of goods nor as a supply of service. Such licence is granted against
consideration in the form of licence fee or application fee or by whatever name it is alled. Thus, in the
given case, the grant of alcoholic liquor license by the Tamil Nadu Government to Sarvanna & Sons is
neither a supply of goods nor a supply of service.

RS PG> PG RS PSS PG
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CHARGE OF GST

CHAPTER OVERVIEW
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3.1 INTRODUCTION
o Power to levy tax is drawn from the Constitution of India. To pave way for the introduction of Goods

and Services Tax (“GST”), 101st Constitutional Amendment Act, 2016 was passed. By virtue of this Act,
enabling provision was made to levy GST on supply of goods or services or both in India. Central excise
duty, State VAT and certain State specific taxes and service tax were subsumed into a comprehensive
GST [Discussed in detail in Chapter-1: GST in India - An Introduction in this Module of the Study
Material].

o The very basis for the charge of tax in any taxing statute is the taxable event i.e the occurrence of the
event which triggers levy of tax. As discussed earlier, the taxable event under GST is SUPPLY [Discussed
in detail in Chapter - 2: Supply under GST in this Module of the Study Material]. CGST and
SGST/UTGST are levied on all intra- State supplies of goods and/or services while IGST is levied on all
inter-State supplies of goods and/ or services.

o The provisions relating to levy and collection of CGST and IGST are contained in section 9 of the CGST
Act, 2017 and section 5 of the IGST Act, 2017, respectively. Let us now have a fundamental idea of intra-
State supply and inter-State supply.

) As a general rule, where the location of the supplier and the place of
supply of goods or services are in the same State/Union territory, it |ntra-3tate s“pnlv
is treated as intra-State supply of goods or services respectively.

o Similarly, where the location of the supplier and the place of supply of goods or services are in (i) two
different States or (ii) two different Union Territories or (iii) a State and
a Union territory, it is treated as inter-State supply of goods or services |nter-3tate SIIPPW
respectively.

o The concepts of ‘place of supply’ and meaning of the ‘location of the supplier’ have been elaborated
in the next chapter, Chapter 4 - Place of Supply, in this Module of the Study Material. Consequently, the
meaning of terms ‘inter-State supply’ and ‘intra-State supply’ has been explained in detail in that
chapter.
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It is important to note that at intermediate level, provisions pertaining to import and export of
goods and/or services have not been covered. These provisions will be discussed in detail at the
Final level.

3.2 RELEVANT DEFINITIONS

Central tax: means the central goods and services tax levied under section 9 of the CGST Act
[Section 2(21)].

Integrated tax: means the integrated goods and services tax levied under
State tax: means the tax levied under any State Goods and Services Tax Act [Section 2(104)].

Goods: means every kind of movable property other than money and securities but includes actionable
claim, growing crops, grass and things attached to or forming part of the land which are agreed to be
severed before supply or under a contract of supply. [Section 2(52)].

Electronic Commerce: means the supply of goods or services or both including digital products over
digital or electronic networks. [Section 2(44)]

Electronic Commerce Operator: means any person who owns, operates or manages a digital or
electronic facility or platform for electronic commerce. [Section 2(45)]

Exempt supply: means supply of any goods or services or both which attracts nil rate of tax or which
may be wholly exempt from tax under section 11, or under section 6 of the Integrated Goods and
Services Tax Act, and includes non-taxable supply [Section 2(47)].Non-taxable supply: means a supply
of goods or services or both which is not leviable to tax under this Act or under the Integrated Goods
and Services Tax Act [Section 2(79)].

Aggregate turnover: means the aggregate value of all taxable supplies (excluding the value of inward
supplies on which tax is payable by a person on reverse charge basis), exempt supplies, exports of
goods or services or both and inter-State supplies of persons having the same Permanent Account be
computed on all India basis but excludes central tax, State tax, Union territory tax, integrated tax and
cess [Section 2(6)].

Prescribed: means prescribed by rules made under this Act on the recommendations of the council.
[Section 2(87)]

Business: includes -

(a) any trade, commerce, manufacture, profession, vocation, adventure, wager or any

Lother similar activity, whether or not it is for a pecuniary benefit;

r

(b) any activity or transaction in connection with or incidental or ancillary to (a) above;
A

| (€) any activity or transaction in the nature of (a) above, whether or not there is volume,
L frequency, continuity or regularity of such transaction;

(d) supply or acquisition of goods including capital assets and services in connection
with commencement or closure of business;
L

I (e) provision by a club, association, society, or any such body for a subscription or any
| other consideration) of the facilities or benefits to its members, as the case may be;
LN

(f) admission, for a consideration, of persons to any premises; and
|
\ y

(g) services supplied by a person as the holder of an office which has been accepted by
him in the course or furtherance of his trade, profession or vocation;
h

(h) activities of a race club including by way of totalisator or a license to book maker or
Lactivi:ies of a licensed book maker in such club;

' (i) any activity or transaction undertaken by the Central Government, a State Government
| orany local authority in which they are engaged as public authorities

=
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[Section 2(17)].
° Consideration : in relation to the supply of goods or services or both includes:

o any payment made or to be made, whether in money or otherwise, in respect of, in response to, or
for the inducement of, the supply of goods or services or both, whether by the recipient or by any
other person but shall not include any subsidy given by the Central Government or a State
Government,

o the monetary value of any act or forbearance, in respect of, in response to, or for the inducement
of, the supply of goods or services or both, whether by the recipient or by any other person but
shall not include any subsidy given by the Central Government or a State Government.

However, a deposit given in respect of the supply of goods or services or both shall not be considered as
payment made for such supply unless the supplier applies such deposit as consideration for the said
supply [Section 2(31)].

o Person: includes [Section 2(84)]-

An individual A HUF A company

An association of persons or
a body of individuals,
whether incorporated or not,
in India or cutside India

A Limited Liability

ki Parnership

:"ﬁf EQ‘P““““E" E“;b"Sh‘-'d any body corporate| |A co-operative society
yfunder any Central, State or| 1y oonorated by or| | registered under any law

Provincial Act or Government ! 5
I R R R under the laws of a relating to cooperative

2{45) of Companies Act. 2013 | country outside India societies
Central Society as defined
A local authority Government/State under the Societies
Government Registration Act, 1860

Every artificial juridical
I Trust person, not falling
| above

o Recipient: of supply of goods and/or services means-

(a) where a consideration is payable for the supply of goods or services or both, the person who is
liable to pay that consideration,

(b) where no consideration is payable for the supply of goods, the person to whom the goods are
delivered or made available, or to whom possession or use of the goods is given or made available,
and

(c) where no consideration is payable for the supply of a service, the person to whom the service is
rendered, and any reference to a person to whom a supply is made shall be construed as a
reference to the recipient of the supply and shall include an agent acting as such on behalf of the
recipient in relation to the goods or services or both supplied [Section 2(93)].
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Registered Person: means a person who is registered under section 25 but does not include a person
having unique identity number.

Reverse charge: means the liability to pay tax by the recipient of supply of goods or services or both
instead of the supplier of such goods or services or both under section 9(3)/9(4), or under
section 5(3)/5(4) of the IGST Act [Section 2(98)].

Services: means anything other than goods, money and securities but includes activities relating to the
use of money or its conversion by cash or by any other mode, from one form, currency or denomination,
to another form, currency or denomination for which a separate consideration is charged [Section
2(102)].

Explanation.-For the removal of doubts, it is hereby clarified that the expression “services” includes
facilitating or arranging transactions in securities.

Supplier: in relation to any goods or services or both, shall mean the person supplying the said goods
or services or both and shall include an agent acting as such on behalf of such supplier in relation to the
goods or services or both supplied [Section 2(105)].

Taxable supply: means a supply of goods and/or services which is leviable to tax under CGST Act
[Section 2(108)].

Taxable person: means a person who is registered or liable to be registered under section 22 or
section 24 of the CGST Act [Section 2(107)].

It is important to note that a person who is liable to be registered but does not take a registration and
remains an unregistered person shall be construed as a taxable person. Similarly, a person not liable to
be registered, but has taken voluntary registration and got himself registered is also a taxable person.

Section 22 enumerates the persons liable to be registered under CGST Act and section 24 lists the
persons liable to be registered compulsorily under the GST law. The said sections and the concept of
taxable person thereto has been discussed in detail in Chapter 9 - Registration in Module 2 of this Study

Material.
3.3 EXTENT & COMMENCEMENT OF GST LAW
(i) Central Goods and Services Tax Act, 2017 extends to the whole of India [Section 1 of the CGST Act].

India:

GOODS & SERVICES TAX
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(i)

(iii)

(iv)

“India” means [Section 2(56) of CGST Act]-

}”—“‘\

K ,:l territory of India as referred to in article 1 of the Constitution

—

its territorial waters, seabed and sub-soil underlying such waters,
continental shelf, exclusive economic zone or any other mariime
! zone as referred to in the Temitorial Waters, Continental Shelf,
{ Exclusive Economic Zone and other Maritime Zones Act, 1976
o
| 2I| the air space above its territory and territorial waters

>__ o

12 24 200
HM NM MM
[ r_' W H
£ Temitoria | H
i I'Waters §

High Sea

Baseline
i

Continental Shelf e

State GST law of the respective State/Union Territory with Legislature [Delhi, Puducherry and Jammu
& Kashmir]* extends to whole of that State/Union Territory.

Example 1 : Maharashtra GST Act, 2017 extends to whole of the State of the Maharashtra.

*State : includes a Union territory with Legislature [Section 2(103) of the CGST Act].

Integrated Goods and Services Tax Act, 2017 extends to the whole of India [Section 1 of the IGST
Act].

Union Territory Goods and Services Tax Act, 2017 extends to the Union territories** of the Andaman
and Nicobar Islands, Lakshadweep, Dadra and Nagar Haveli and Daman and Diu, Ladakh1, Chandigarh
and other territory, i.e. the Union Territories without Legislature [Section 1 of the UTGST Act].

**Union territory: means the territory of—

means the territory of—

(a) the Andaman and Nicobar Islands; (b) Lakshadweep;
(c) Dadraand Nagar Haveli and Daman and Diu; (d) Ladakh
(e) Chandigarh; and (f) other territory.

Explanation--For the purposes of this Act, each of the territories specified in sub-clauses (a) to (f) shall
be considered to be a separate Union territory [Section 2(114) of CGST Act].

Questions 1 :

(a)
(0

Sudhakar Enterprises has undertaken an intra-State supply of taxable goods. CGST and UTGST will be
payable on said supply provided the supply is made within

Delhi (b)  Puducherry

Ladakh (d)  Jammu & Kashmir
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Our discussion in

laws as the specific State GST laws are outside the scope of syllabus.

this Study Material will principally be confined to the provisions of CGST and IGST

SECTION

3.4 LEVY & COLLECTION OF CGST & IGST [SECTION 9 OF THE CGST ACT &

5 OF THE IGST ACT]

STATUTORY PROVISIONS :

Section 9 of the
CGST Act, 2017

Levy and collection (CGST)

Sub-section

Particulars

(1)

Subject to the provisions of sub-section (2), there shall be levied a tax called the central
goods and services tax on all intra-State supplies of goods or services or both, except on
the supply of alcoholic liquor for human consumption, on the value determined under
section 15 and at such rates, not exceeding twenty per cent., as may be notified by the
Government on the recommendations of the Council and collected in such manner as may
be prescribed and shall be paid by the taxable person.

(2)

The central tax on the supply of petroleum crude, high speed diesel, motor spirit
(commonly known as petrol), natural gas and aviation turbine fuel shall be levied with
effect from such date as may be notified by the Government on the recommendations of
the Council.

(3)

The Government may, on the recommendations of the Council, by notification, specify
categories of supply of goods or services or both, the tax on which shall be paid on reverse
charge basis by the recipient of such goods or services or both and all the provisions of
this Act shall apply to such recipient as if he is the person liable for paying the tax in
relation to the supply of such goods or services or both.

(4)

The Government may, on the recommendations of the Council, by notification, specify a
class of registered persons who shall, in respect of supply of specified categories of goods
or services or both received from an unregistered supplier, pay the tax on reverse charge
basis as the recipient of such supply of goods or services or both, and all the provisions of
this Act shall apply to such recipient as if he is the person liable for paying the tax in
relation to such supply of goods or services or both.

(5)

The Government may, on the recommendations of the Council, by notification, specify
categories of services the tax on intra- State supplies of which shall be paid by the
electronic commerce operator if such services are supplied through it, and all the
provisions of this Act shall apply to such electronic commerce operator as if he is the
supplier liable for paying the tax in relation to the supply of such services.

Provided that where an electronic commerce operator does not have a physical presence
in the taxable territory, any person representing such electronic commerce operator for
any purpose in the taxable territory shall be liable to pay tax: Provided further that where
an electronic commerce operator does not have a physical presence in the taxable
territory and also he does not have a representative in the said territory, such electronic
commerce operator shall appoint a person in the taxable territory for the purpose of
paying tax and such person shall be liable to pay tax.
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Section 5 of the Levy and Collection of Tax (IGST)
IGST Act, 2017

Sub-section Particulars

(1) Subject to the provisions of sub-section (2), there shall be levied a tax called the
integrated goods and services tax on all inter-State supplies of goods or services or both;
except on the supply of alcoholic liquor for human consumption, on the value determined
under section 15 of the Central Goods and Services Tax Act and at such rates, not
exceeding forty percent., as may be notified by the Government on the recommendations
of the Council and collected in such manner as may be prescribed and shall be paid by the
taxable person.

(2) The integrated tax on the supply of petroleum crude, high speed diesel, motor spirit
(commonly known as petrol), natural gas and aviation turbine fuel shall be levied with
effect from such date as may be notified by the Government on the recommendations of
the Council.

(3) The Government may, on the recommendations of the Council, by notification, specify
categories of supply of goods or services or both, the tax on which shall be paid on reverse
charge basis by the recipient of such goods or services or both and all the provisions of
this Act shall apply to such recipient as if he is the person liable for paying the tax in
relation to the supply of such goods or services or both.

(4) The Government may, on the recommendations of the Council, by notification, specify a
class of registered persons who shall, in respect of supply of specified categories of goods
or services or both received from an unregistered supplier, pay the tax on reverse charge
basis as the recipient of such supply of goods or services or both, and all the provisions of
this Act shall apply to such recipient as if he is the person liable for paying the tax in
relation to such supply of goods or services or both

(5) The Government may, on the recommendations of the Council, by notification, specify
categories of services, the tax on inter-State supplies of which shall be paid by the
electronic commerce operator if such services are supplied through it, and all the
provisions of this Act shall apply to such electronic commerce operator as if he is the
supplier liable for paying the tax in relation to the supply of such services. Provided that
where an electronic commerce operator does not have a physical presence in the taxable
territory, any person representing such electronic commerce operator for any purpose in
the taxable territory shall be liable to pay tax. Provided further that where an electronic
commerce operator does not have a physical presence in the taxable territory and also
does not have a representative in the said territory, such electronic commerce operator
shall appoint a person in the taxable territory for the purpose of paying tax and such
person shall be liable to pay tax.

ANALYSIS :
o Central Goods and Services Tax (CGST) shall be levied on all intra-State supplies of goods or services
or both2.

o The tax shall be collected in such manner as may be prescribed and shall be paid by the taxable
person. However, intra-State supply of alcoholic liquor for human consumption is outside the
purview of CGST.
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Value for levy : Transaction value under section 15 of the CGST Act- Discussed in detail in Chapter 7 -
Value of supply in this Module of Study Material.

Rates of CGST : Rates for CGST are rates as may be notified by the Government on the
recommendations of the GST Council. [Discussed in detail subsequently in this Chapter]. Maximum
rate of CGST can be 20%.

In case of inter-State supplies of goods and/or services, Integrated Goods and Services Tax (IGST) is
levied on the transaction value under section 15 of the CGST Act. Since alcoholic liquor for human
consumption is outside the purview of GST law, IGST is also not leviable on the same. IGST is the
sum total of CGST and SGST/UTGST. The maximum rate of IGST can be 40%.

However, CGST/IGST on supply of the following items has not yet been levied. It shall be levied with

effect from such date as may be notified by the Government on the recommendations of the Council:

petroleum crude

high speed diesel

motor spirit (commonly known as petrol)
natural gas and

aviation turbine fuel

Tax payable on supply of goods or services or both under reverse charge

CGST/IGST shall be paid by the recipient of goods or services or both, on reverse charge basis, in the

following cases:

Supply of such goods or services or both, as notified by the Government on the recommendations of the
GST Council.

Supply of specified categories of goods or services or both by an unregistered supplier to specified
class of registered persons, as notified by the Government on recommendation of GST Council.

All the provisions of the CGST Act/ IGST Act shall apply to the recipient in the aforesaid cases as if he is
the person liable for paying the tax in relation to the supply of such goods or services or both. Let us
first understand the concept of reverse charge mechanism:

Reverse charge mechanism

Generally, the supplier of goods or services is liable to pay GST. However, under the reverse charge
mechanism, the liability to pay GST is cast on the recipient of the goods or services.

Reverse charge means the liability to pay tax is on the recipient of supply of goods or services instead
of the supplier of such goods or services in respect of notified categories of supply [Section 2(98)].

It may be noted that the underlying principle of an indirect tax is that burden of tax has to be ultimately
passed on to the recipient. GST being an indirect tax, this principle holds good for GST. Under normal
circumstances, the statutory liability to deposit GST and undertake compliances [i.e. to obtain
registration under GST, deposit the tax with the Government, filing returns, etc.] is on the supplier while
he may recover the same from its recipient. However, under reverse charge mechanism, the statutory
liability to deposit GST and undertaking compliance requirements, [i.e. to obtain registration under GST,
deposit the tax with the Government, filing returns, etc.] shifts from supplier to recipient.
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There are two types of reverse charge scenarios provided in law.

(i)  First scenario occurs in case of supply of specified categories of goods or services, covered by
section 9(3) of the CGST/ SGST (UTGST) Act. Similar provisions are contained under section
5(3) of the IGST Act.

(i)  Second scenario occurs in case of supply of specified categories of goods or services made by
an unregistered supplier to specified class of registered recipients, covered by section 9(4) of
the CGST Act. Similar provisions are contained under section 5(4) of the IGST Act. Goods
and services notified under this case have been discussed subsequently in this chapter.

Goods and services notified under reverse charge mechanism under section 9(3) of the CGST Act/
section 5(3) of the IGST Act are as follows:

A. Supplies of goods taxable under reverse charge, i.e. supply of the goods where tax is payable by
the recipient: Goods like cashewnuts [not shelled/peeled], bidi wrapper leaves, tobacco leaves and raw
cotton © The Institute of Chartered Accountants of India (when supplied by an agriculturist to any
registered person), supply of lottery (when supplied by State Government, Union Territory or any local
authority to lottery distributor or selling agent) , silk yarn (when supplied by manufacturer of silk yarn
to any registered person), used vehicles, seized and confiscated goods, old and used goods, waste and
scrap (when supplied by Central Government, State Government, Union Territory or any local authority
to any registered person), priority sector lending certificate - when supplied by registered person to
any registered person, etc. are taxable under reverse charge3.

B. Supply of services taxable under reverse charge under section 9(3) of the CGST Act, i.e. the
services where tax is payable by the recipient:

Notification No. 13/2017 CT (R) dated 28.06.2017 as amended has notified the following categories of
supply of services wherein whole of the tax shall be paid on reverse charge basis by the recipient of
services:

S. Category of supply of services Supplier of Recipient of Service
No. service

1. | Supply of services by a Goods | Goods Transport | (a) Any factory registered under or

Transport Agency (GTA) in respect | Agency (GTA) governed by the Factories Act,
of transportation of goods by road 1948; or
to- (b) any society registered under the
(a) any factory registered under Societies Registration Act, 1860
or governed by the Factories or under any other law for the
Act, 1948; or time being in force in any part of
(b) any society registered under India; or
the Societies Registration Act, (c) any cooperative society
1860 or under any other law established by or under any law;
for the time being in force in or
any part of India; or (d) any person registered under the
(c) any cooperative society CGST Act or the IGST Act or the
established by or under any SGST Act or the UTGST Act; or
law; or (e) any body corporate established,
(d) any person registered under by or under any law; or
the CGST Act or the IGST Act or (f) any partnership firm whether
the SGST Act or the UTGST Act; registered or not under any law
or

including association of persons;
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S. Category of supply of services Supplier of Recipient of Service
No. service

(e) any body corporate or
established, by or under any (g) any casual taxable person;
law; or located in the taxable territory.

(f) any partnership firm whether [Hereinafter referred as Specified
registered or not under any recipients]
law including association of
persons; or

(g) any casual taxable person

However, reverse charge mechanism (RCM) shall not apply to services provided by a GTA, by way of

transport of goods in a goods carriage by road to-

(a) a Department/ establishment of the Central Government/ State Government/ Union territory;
or

(b) local authority; or

(c) Governmental agencies,

which has taken registration under the CGST Act only for the purpose of deducting tax under section

514 and not for making a taxable supply of goods or services5.

Further, nothing contained in this entry shall apply where, -

i. the supplier has taken registration under the CGST Act, 2017 and exercised the option
to pay tax on the services of GTA in relation to transport of goods supplied by him under
forward charge; and

ii.  the supplier has issued a tax invoice to the recipient charging CGST at the applicable
rates and has made the prescribed declaration on such invoice issued by him.

2. | Services provided by an individual | An individual | Any business entity located in the
advocate including a senior | advocate including | taxable territory.

advocate or firm of advocates by | a senior advocate

way of legal services, directly or | or firm of

indirectly. “Legal service” means | advocates.

any service provided in relation to

advice, consultancy or assistance in

any branch of law, in any manner

and includes  representational

services before any court, tribunal or

authority.

3. | Services supplied by an arbitral | An arbitral | Any business entity located in taxable
tribunal to a business entity. tribunal. territory.

4. | Services provided by way of | Any person Any body corporate or partnership
sponsorship to any body corporate firm located in the taxable territory.

or partnership firm.

5. | Services supplied by the Central | Central Any business entity located in the

Government, State Government, | Government, State | taxable territory.

Union territory or local authority to | Government, Union

a business entity excluding, - territory or local

(1) renting of immovable | authority
property, and
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No.

Category of supply of services

Supplier of
service

Recipient of Service

(2) services specified below-
(i) services by

Department of Posts;

the

services in relation to an
aircraft or a vessel,
inside or outside the
precincts of a port or an
airport;

(i)

(iii)

transport of goods or
passengers.

5A.

Services  supplied by Central
Government, State Government,
Union territory or local authority by
way of renting of immovable
property to a person registered
under CGST Act, 2017

Central
Government, State
Government, Union
territory or local
authority 7

Any person registered under the CGST
Act, 201

S5AA.

Service by way of renting of
residential dwelling to a
registered person

Any person

Any registered person

Services supplied by a director of
a company/ body corporate to the
said company/body corporate.

A director of a
company or a body
corporate

Company or a body corporate located
in the taxable territory.

Services supplied by an insurance
agent to any person carrying on
insurance business.

An insurance agent

Any person carrying on insurance
business, located in the taxable
territory.

Services supplied by a recovery
agent to a banking company or a
financial institution or a nonbanking
financial company.

A recovery agent

A banking company/financial
institution or a non-banking financial
company, located in the taxable
territory.

Supply of services by a music
composer, photographer, artist or
the like by way of transfer or
permitting the use or enjoyment of a
copyright covered under section
13(1)(a) of the Copyright Act, 1957
relating to original dramatic, musical
or artistic works to a music
company, producer or the like.

Music  composer,
photographer,
artist, or the like

Music company, producer or the like,
located in the taxable territory.

9A.

Supply of services by an author by
way of transfer or permitting the use
or enjoyment of a copyright covered
under section 13(1)(a) of the
Copyright Act, 1957 relating to
original literary works to a
publisher.

Author

Publisher located in the taxable

territory.
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S.

No.

Category of supply of services

Supplier of
service

Recipient of Service

However, an author can choose to pay tax under forward charge if-

(i)  he has taken registration under the CGST Act and filed a declaration, in the prescribed form,
that he exercises the option to pay CGST on the said service under forward charge in
accordance with section 9(1) and to comply with all the provisions as they apply to a person
liable for paying the tax in relation to the supply of any goods and/or services and that he shall
not withdraw the said option within a period of 1 year from the date of exercising such option;

(i)

he makes a declaration on the invoice issued by him in prescribed form to the publisher.

10.

Supply of services by the members
of Overseeing Committee to
Reserve Bank of India (RBI)

Members of
Overseeing
Committee
constituted by the
RBI

RBI

11.

Services supplied by individual
Direct Selling Agents (DSAs) other
than a body corporate, partnership
or limited liability partnership (LLP)
firm to bank or non-banking
financial company (NBFCs).

Individual Direct
Selling Agents
(DSAs) other than a
body corporate,
partnership or LLP
firm

A banking company or a NBFC, located
in the taxable territory

12.

Services provided by business
facilitator to a banking company.

Business facilitator

A banking company, located in taxable
territory

13.

Services provided by an agent of
business correspondent to
business correspondent.

An agent of
business
correspondent

A business correspondent, located in
the taxable territory.

14.

Security services (services provided
by way of supply of security
personnel) provided to a registered
person. However, nothing contained
in this entry shall apply to:

i @ a Department or
Establishmen t of the
Central Government or
State Government or
Union territory; or

(b)

(c) Governmental agencies;
which has taken
registration under the
CGST Act, 2017 only for
the purpose of deducting
tax under section 51 of
the said Act and not for
making a taxable supply
of goods or services; or

local authority; or

(i)

a registered person paying tax
under composition scheme.

Any person other
than a body
corporate

A registered person, located in the
taxable territory.
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S. Category of supply of services Supplier of Recipient of Service

No. service

15. | Services provided by way of renting | Any person, other | Any body corporate located in the
of any motor vehicle designed to | than a body | taxable territory.
carry passengers where the cost of | corporate who
fuel is included in the consideration | supplies service to
charged from the service recipient, | a body corporate &
provided to a body corporate. doesn’t issue an

invoice  charging
CGST @ 6% to
service recipient.

16. | Services of lending of securities | Lender ie., a | Borrower i.e., a person who borrows
under Securities Lending Scheme, | person who | the securities under the Scheme
19976 (“Scheme”) of Securities and | deposits securities | through an approved intermediary of
Exchange Board of India, as |registered in his | SEBIL
amended name/in the name

of any other person
duly authorised on
his behalf with an
approved
intermediary  for
the purpose of
lending under
Scheme of SEBI

All the above services have also been notified for reverse charge under IGST Act vide Notification No.
10/2017 IT (R) dated 28.06.2017 as amended. In addition to them, following service is also notified by
said notification under reverse charge for IGST purposes:

Any service supplied by any person who is located in a non-taxable territory to any person located in
the taxable territory other than non-taxable online recipient7 located in taxable territory. Thus, in case

of import of service, tax is payable by the person importing such service8.

For purpose of the notification notifying the above services under reverse charge mechanism,

following explanations shall apply-

(@) The person who pays or is liable to pay freight for the transportation of goods by road in goods
carriage, located in the taxable territory shall be treated as the person who receives the service for

the purpose of this notification.

(b)

Body Corporate: has the same meaning as assigned to it in clause (11) of section 2 of the
Companies Act, 2013.

As per section 2(11) of the Companies Act, 2013, body corporate or corporation includes a
company incorporated outside India, but does not include—

()
(i)

a co-operative society registered under any law relating to co-operative societies; and

any other body corporate (not being a company as defined in this Act), which the Central
Government may, by notification, specify in this behalf.

(c) the business entity located in the taxable territory who is litigant, applicant or petitioner, as the
case may be, shall be treated as the person who receives the legal services for the purpose of this

notification.
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(d)

(e)

()

(8

(h)

the words and expressions used and not defined in reverse charge notification but defined in the
CGST Act, the IGST Act, and the UTGST Act shall have the same meanings as assigned to them in
those Acts.

Limited Liability Partnership formed and registered under the provisions of the Limited
Liability Partnership Act, 2008 shall also be considered as a partnership firm or a firm.

Insurance agent means an insurance agent licensed under section 42 of the Insurance Act, 1938
who receives agrees to receive payment by way of commission or other remuneration in
consideration of his soliciting or procuring insurance business including business relating to the
continuance, renewal or revival of policies of insurance [Section 2(10) of the Insurance Act, 1938].

Renting of immovable property means allowing, permitting or granting access, entry,
occupation, use or any such facility, wholly or partly, in an immovable property, with or without
the transfer of possession or control of the said immovable property and includes letting, leasing,
licensing or other similar arrangements in respect of immovable property.

the provisions of reverse charge notification, in so far as they apply to the Central Government,
State Government, shall also apply to the Parliament and State Legislature, Courts and Tribunals.

Person liable to pay GST on GTA service

GTA services are taxable at the following two rates:

(i) @ 5% (2.5% CGST+2.5% SGST/UTGST or 5% IGST) where GTA has not

taken the Input Tax Credit (ITC) on goods or services used in supplying
GTA service (there can be either of the cases - where GTA exercises the
option to itself pay GST at said rate or /does not exercise the option to

itself pay GST at said rate, on services supplied by it) or

services used in supplying GTA service by GTA.

above two rates:

(i) @ 12% (6% CGST+6% SGST/UTGST or 12% IGST) where GTA exercises the option to itself pay GST at
said rate on services supplied by it. In this case, there is no restriction on availing ITC on goods or

In the following paras, we have explained as to who is the person liable to pay tax in case of each of the

Person liable to pay tax under GTA service where
Recipient** is one of the Specified Recipients

l

J

v v !

[Forward charge] [Forward charge] [Re\rerse charge]

' ' .

i : .
[Registered GTA exercises the option to] GTA does not exercise the option to
itself pay tax : { itself pay tax |,
¥ ¥ "
[ @ 12% J [ @ 5% J [GST is payable @ 5%]

GST is GTA pay GST is GTA | |is recipient

TJ

[Person liable to pajﬂ

N

Person liable tOJ LPersen liable to pay GS
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Note - Where recipient is other than the specified recipients (Unregistered individual end consumer
or unregistered casual taxable person), GST will be exempt — Discussed in detail in Chapter 5 -
Exemptions under GST in this Module of the Study Material.

** Recipient of GTA service is the person who pays/is liable to pay freight for transportation of
goods by road in goods carriage, located in the taxable territory.

Person liable to pay GST on renting of motor vehicles service

Service by way of renting of any motor vehicle designed to carry passengers
where the cost of fuel is included in the consideration charged from the service

recipient are taxable at the following two rates:

(i) @ 5% (2.5% CGST+2.5% SGST/UTGST or 5% IGST) provided supplier of services has taken only the
limited ITC (of input services in the same line of business) or

(ii) @ 12% (6% CGST+6% SGST/UTGST or 12% IGST) where supplier of services opts to pay GST at said
rate. In this case, there is no restriction on availing ITC on goods or services used in supplying renting of
motor vehicles service by the supplier of service.

In the following paras, we have explained as to who is the person liable to pay tax in case of each of the
above two rates :

Person liable to pay tax under renting of motor vehicle service
i . Enting |

J

; — =3

tWhere GST is payable @ S%J Where GST is payable @

| 12%
1 K
Supplier is other than Supplier is Body
Body Corporate Corporate
| |
' __ S
Recipient is a| | Recipientis other :
Body Corporate than Body Corporate ‘ i l .
i Persaon liable to pay GST
[Re\rerse chargeJ is Supplier

.

[Person liable to pay GST is Recipient - J

** It is important to note here that when any service is placed under RCM, the supplier shall not charge
any tax from the service recipient as this is the settled procedure under RCM. Thus, the notification specifies
that RCM is applicable here only when the supplier does not issue an invoice charging GST @12% (6%
CGST+6% SGST/UTGST or 12% IGST) from the service recipient.
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Now there may arise a doubt as to whether RCM is applicable on:

(i) service of renting of motor vehicle designed to carry passengers
or

(ii) service of transportation of passengers.
It is clarified that there is a clear distinction between the two services which is as under:
A.  The two services fall under two different headings in the Tariff.

B. (i) Services of renting of motor vehicles designed to carry passengers covers:

. renting of motor vehicle
o for transport of passengers
o for a period of time

° where the renter defines how and when the vehicles will be operated, determining
schedules, routes and other operational considerations.

(ii) ‘Passenger transport services’ covers passenger transport services over pre-determined routes
on pre-determined schedules.

Accordingly, where the body corporate hires the motor vehicle (for transport of employees etc.) for
a period of time, during which the motor vehicle shall be at the disposal of the body corporate, the
service would fall under ‘services of renting of motor vehicles designed to carry passengers’, and
the body corporate shall be liable to pay GST on the same under RCM.

Thus, reverse charge would apply on act of renting of vehicles by body corporate and in such a case, it is
for the body corporate to use in the manner as it likes subject to agreement with the person providing
vehicle on rent.

However, where the body corporate avails the passenger transport service for specific journeys or
voyages and does not take vehicle on rent for any particular period of time, the service would fall under
‘passenger transport services’ and the body corporate shall not be liable to pay GST on the same
under RCM.

In order to determine the leviability of tax on the remuneration paid to the directors, we first need to
ascertain whether the director is an employee of the company or not. Following two situations are
possible:

(i) Services provided by the independent directors/those directors (by whatever name called) who
are not employees of the said company to such company, in lieu of remuneration as the
consideration for the said services, are clearly outside the scope of Schedule III of the CGST
Act12 and are therefore taxable. As seen in the table given above illustrating the reverse charge
services (Entry No. 6), such remuneration paid to the directors is taxable in hands of the company,
on reverse charge basis.

(ii) In case where it is ascertained that a director, irrespective of name and designation, is an
employee, next step would be to examine whether all the activities performed by the director are
in the course of employer-employee relation (i.e. a “contract of service”) or is there any element of
“contract for service”.

The part of director’s remuneration which are declared as Salaries in the books of a company and
subjected to TDS under section 192 of the Income-tax Act (IT Act), are not taxable being consideration
for services by an employee to the employer in the course of or in relation to his employment in terms
of Para 1 of Schedule III. Further, the part of employee director’s remuneration which is declared
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separately other than salaries in the company’s accounts and subjected to TDS under section 194] of
the IT Act as fees for professional or technical services are treated as consideration for providing
services which are outside the scope of Schedule III and is therefore, taxable. Besides, as already
discussed, the recipient of the said services i.e. the company, is liable to discharge the applicable GST on
it on reverse charge basis.

Questions 2 :

Sindhu Transporters, an unregistered Goods Transport Agency, provides the services of transportation of

goods by road to Bindusaar Manufacturers, registered under GST. GST is payable by @
, In the given case.

(@) Sindhu Transporters; 5% (b)  Sindhu Transporters; 12%

(¢) Bindusaar Manufacturers; 5% (d)  Bindusaar Manufacturers; 12%

Questions 3 :

Nilanchal Chamber of Commerce organized a business summit. Safal Private Limited, a manufacturer of
readymade garments, sponsored the summit and paid a sponsorship fee of ¥ 1,20,000 to Nilanchal Chamber
of Commerce. Mr. Godbole, an independent director of Safal Private Limited, provided the services worth X
50,000 to the company. The value on which Safal Private Limited is liable to pay GST is

(@) 1,20,000 (b) % 1,70,000

(c) 50,000 (b)  Nil

Tax payable by the ECO on notified services

Electronic Commerce Operator (ECO) is any person who
owns/operates/manages an electronic platform for supply of

goods/services/both.

Sometimes, ECO itself supplies the goods or services or both through its electronic portal. However,
many a times, the products/services displayed on the electronic portal are actually supplied by some other
person to the consumer.

When a consumer places an order for a particular product/ service on this electronic portal, the actual
supplier supplies the selected product/ service to the consumer. The price/ consideration for the product/
service is collected by the ECO from the consumer and passed on to the actual supplier after the deduction of
commission by the ECO.

The Government may, on the recommendations of the GST Council, notify
specific categories of services the tax [CGST/SGST/IGST] on supplies of which shall
be paid by the electronic commerce operator (ECO) if such services are supplied
through it. Such services shall be notified on the recommendations of the GST
Council.
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(a)

(b)

(c)

(d)

Notification No. 17/2017 CT (R) dated 28.06.2017/ Notification No. 14/2017 IT (R) dated

28.06.2017 as amended has notified the following categories of services supplied through ECO for this
purpose -

services by way of transportation of passengers by a radio-taxi, motorcab, maxicab, motor cycle,
omnibus or any other motor vehicle;

services by way of providing accommodation in hotels, inns, guest houses, clubs, campsites or other
commercial places meant for residential or lodging purposes, except where the person supplying such
service through electronic commerce operator is liable for registration under section 22(1) of the CGST
Act.

services by way of house-keeping, such as plumbing, carpentering etc, except where the person
supplying such service through electronic commerce operator is liable for registration under sub-
section 22(1) of the CGST Act.

supply of restaurant service other than the services supplied by restaurant, eating joints etc.
located at specified premises.

(M

(i)

(iii)

Meaning of various terms

Radio taxi: means a taxi including a radio cab, by whatever name called, which is in two- way
radio communication with a central control office and is enabled for tracking using Global
Positioning System (GPS) or General Packet Radio Service (GPRS).

Maxi cab: means any motor vehicle constructed or adapted to carry more than 6 passengers,
but not more than 12 passengers, excluding the driver, for hire or reward.

Motor cab: means any motor vehicle constructed or adapted to carry not more than 6
passengers excluding the driver for hire or reward.

Motor car: means any motor vehicle other than a transport vehicle, omnibus, road-roller,
tractor, motor cycle or invalid carriage. Omnibus means any motor vehicle constructed or
adapted to carry more than 6 persons excluding the driver.

‘Specified premises’ would mean premises providing hotel accommodation service having
declared tariff of any unit of accommodation above X 7,500 per unit per day or equivalent.

It is important to note here
that the above provision shall
‘apply only in case of supply of

services.

g

Tax on above services supplied through ECO shall be paid by the ECO. All the provisions of the

CGST/IGST Act shall apply to such ECO as if he is the supplier liable for paying the tax in relation to the supply
of above services.

The ECO may, on services notified under section 9(5), including on restaurant service provided

through ECO, pay GST, by furnishing the details in Form GSTR-3B14, reporting them as outward
taxable supplies.
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In this regard, following issues have been clarified:
(i) ECOs not to collect TCS in respect of restaurant services so notified

ECOs will no longer be required to collect TCS (Tax Collected at Source) and file Form GSTR-815 in
respect of restaurant services on which it pays tax in terms of section 9(5)16 .

(ii) ECOs not required to take separate registration for paying tax on restaurant service supplied through
them

As ECOs are already registered in accordance with rule 8 (as a supplier of their own goods or services),
there would be no mandatory requirement of taking separate registration by ECOs for payment of tax
on restaurant service under section 9(5).

(iii) ECO to pay tax on any restaurant services supplied through them

ECOs will be liable to pay GST on any restaurant service supplied through them including services
supplied by an unregistered person.

(iv) Supply of restaurant services to be included in aggregate turnover of person supplying
restaurant services through ECO

It is clarified that the aggregate turnover of person supplying restaurant service through ECOs shall be
computed in accordance with definition of aggregate turnover under section 2(6) and shall include the
aggregate value of supplies made by the restaurant through ECOs. Accordingly, for threshold
consideration or any other purpose in the CGST Act, the person providing restaurant service through
ECO shall account for such services in his aggregate turnover.

(v) Restaurant services provided through ECO not to be considered as inward supply for ECOs liable
to RCM

ECOs are not the recipient of restaurant service supplied through them. Since these are not input
services to ECO, these are not to be reported as inward supply (liable to reverse charge) in Form GSTR-
3B.

(vi) Reversal of proportionate ITC on input goods and services not required by ECO

ECOs provide their own services as an electronic platform and as an intermediary for which it would
acquire inputs/input service on which ECOs avail input tax credit (ITC). The ECO charges
commission/fee etc. for the services it provides. The ITC is utilised by ECO for payment of GST on
services provided by ECO on its own account (say, to a restaurant). The situation in this regard remains
unchanged even after ECO is made liable to pay tax on restaurant service. ECO would be eligible to ITC
as before. Accordingly, it is clarified that ECO shall not be required to reverse ITC on account of
restaurant services on which it pays GST in terms of section 9(5). It may also be noted that on
restaurant service, ECO shall pay the entire GST liability in cash (No ITC could be utilised for payment of
GST on restaurant service supplied through ECO).

(vii) GST to be paid by the supplier on services not notified under section 9(5) of CGST Act but
supplied through ECO

In respect of supplies not notified under section 9(5) but supplied through ECO, the liability to pay GST
continues on such supplier and ECO shall continue to deposit TCS on such supplies.

(viii) ECO to raise invoice in respect of restaurant service supplied through ECO

The invoice in respect of restaurant service supplied through ECO under section 9(5) will be issued by
ECO.
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(ix) Billing in case of ‘restaurant service’ and goods/services other than restaurant service being

sold by a restaurant to a customer under the same order

There can a situation where ‘restaurant service’ and goods or services
other than restaurant service are sold by a restaurant to a customer
under the same order. The question arises as to who shall be liable for

.L'EM d

DELEVEAY

3 <8

raising invoices in such cases.

Considering that liability to pay GST on supplies other than ‘restaurant
service’ through the ECO, and other compliances under the CGST Act, including issuance of invoice to

customer, continues to lie with the respective suppliers (and ECOs being liable only to collect tax at
source (TCS) on such supplies), it is advisable that ECO raises separate bill on restaurant service in such
cases where ECO provides other supplies to a customer under the same order.

through ECO

territory

Person liable to pay GST for above specified services when supplied

( ; : 1 '
‘ If the ECO is located in taxable ”{ Person liable to pay tax is the ECO

presence in the taxable territory

representing the ECO

presence nor any representative in the

If the ECO has neither the physical -
taxable territory

‘ If the ECO does not have physical “ Person liable to pay tax is the person

 Person liable to pay tax is the person
appointed by the ECO for the purpose
of paying the tax

(Classification under GST

Classification of goods

a particular product will be classified.

In order to determine the rate applicable on a particular supply of goods or services, one needs to first
determine the classification of such goods or services. Classification of goods and services assumes
significance since there are different rates prescribed for supply of different goods and services. Therefore,
classification is crucial for determining the rate of tax applicable on a particular product or service.

Classification of goods means identification of the chapter, heading, sub-heading and tariff item in which

‘ Sections

‘ Chapter

‘ Heading

‘ Sub-heading

‘ Tariff item
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Chapter, heading, sub-heading and tariff item are referred in the Schedules of rate notification for goods
under GST are the Chapter, heading, sub-heading and tariff item of the First Schedule to the Customs Tariff
Act, 1975. Indian Customs Tariff is based on HSN. HSN stands for Harmonized System of Nomenclature. It is a
multipurpose international product nomenclature developed by the World Customs Organization (WCO) for
the purpose of classifying goods across the World in a systematic manner. It comprises of about 5,000
commodity groups; each identified by a 6 digit code [code can be extended], arranged in a legal and logical
structure and is supported by well-defined rules to achieve uniform classification. India has extended the HSN
codes upto 8-digits.

Along the lines of HSN, the Indian Customs Tariff has a set of Rules of Interpretation of the First
Schedule and General Explanatory notes. These rules and the general explanatory notes give clear direction as
to how the nomenclature in the schedule is to be interpreted. These Rules for Interpretation including
section and chapter Sections notes and the General Explanatory Notes of the First Schedule apply to the
interpretation of the rate notification for goods under GST also.

Consequently, under GST, goods are classified on the basis of HSN in accordance with the Rules for the
Interpretation of the Customs Tariff.

Once classification for a product has been determined on this basis, applicable rate has to be

determined as per the rate prescribed in the rate notification issued under GST.

Classification of services

A new Scheme of Classification of Services has been devised under GST. It is a modified version of the
United Nations Central Product Classification. Under this scheme, the services of various descriptions have
been classified under various sections, headings and groups. Chapter 99 has been assigned for services. This
chapter has following sections:

° Section 5 Construction Services

° Section 6 Distributive Trade Services; Accommodation, Food and Beverage Service; Transport Services;
Gas and Electricity Distribution Services

° Section 7 Financial and related services; real estate services; and rental and leasing services
° Section 8 Business and Production Services
o Section 9 Community, social and personal services and other miscellaneous services

Each section is divided into various headings which are further divided into Groups. Its further division
is made in the form of ‘Tariff item’/ Service Codes.

i. Chapter

" Section

| Heading

| Group

| Tariff item/Service Code

Rate of tax is determined in accordance with the Service Code in which the service is classified.
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GST Rates prescribed for various goods

Broadly, six rates of CGST have been notified in six Schedules of rate
notification for goods, viz., 0.125%, 1.5%, 2.5%, 6%, 9% and 14%. SGST/ UTGST
at the equivalent rate is also leviable. With regard to IGST, broadly six rates have
been notified in six Schedules of rate notification for goods, viz., 0.25%, 3%, 5%,
12%, 18% and 28%. Certain specified goods have been exempted from tax.

(ST Rates prescribed for various services

Broadly, six rates of CGST have been notified for services, viz., 0.75%, 2.5%,
3.75%, 6%, 9% and 14%. Equivalent rate of SGST/ UTGST will also be levied. For
IGST, six rates have been notified for services, viz., 1.5%, 5%, 7.5%, 12%, 18%
and 28%. For certain specified services, nil rate of tax has been notified.

Services of gambling, services by way of admission to (a) casinos or race clubs or any place having
casinos or race clubs or (b) sporting events like IPL, services provided by a race club by way of totalisator or a
license to bookmaker in such club, gambling etc. attract the highest rate of 28% (CGST @ 14% and SGST @
14% or IGST @ 28%).

A number of services are subject to a lower rate of 5% (CGST @ 2.5% and SGST @ 2.5% or IGST @ 5%).
For instance, GTA service is taxed @ 5% subject to the condition that credit of input tax charged on
goods/services used in supplying said service has not been taken. Similarly, tax rate for supply of restaurant
service, other than at ‘specified premises24’, is 5% without any input tax credit.

Services not covered under any specific heading are taxed at the rate of 18% (CGST @ 9% and
SGST @9% or IGST @ 18%).

In the following paras, applicability of GST in real estate sector has been briefly discussed:
GST rates in real estate sector

The effective rate of GST on real estate sector for the new projects by promoters are as follows:

(i) 1% without ITC on construction of affordable houses (area 60 sqm in metros/ 90 sqm in non-metros
and value upto X 45 lakh).

(ii) 5% without ITC is applicable on construction of:
(a) all houses other than affordable houses, and

(b) commercial apartments such as shops, offices etc. in a residential real estate project (RREP) in
which the carpet area of commercial apartments is not more than 15% of total carpet area of all
apartments.
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Conditions:

Above tax rates shall be available subject to following conditions:

(a) ITC shall not be available.

(b) 80% of inputs and input services [other than services by way of grant =
Supply of services

notified under
section 9(4)

of development rights, long term lease of land (against upfront
payment in the form of premium, salami, development charges etc.)
or FSI (including additional FSI), electricity, high speed diesel, motor
spirit, natural gas], used in supplying the service shall be purchased
from registered persons.

However, if value of inputs and input services purchased from registered supplier is less than 80%,
promoter has to pay GST on reverse charge basis, under section 9(4) [discussed earlier], at the rate of 18% on
all such inward supplies (to the extent short of 80% of the inward supplies from registered supplier).

Further, where cement is received from an unregistered person, the promoter shall pay tax on supply of
such cement on reverse charge basis, under section 9(4), at the applicable rate which is 28% (CGST 14% +
SGST 14%) at present.

Moreover, GST on capital goods shall be paid by the promoter on reverse charge basis, under section
9(4) of the CGST Act at the applicable rates [Notification No. 07/2019 CT (R) dated 29.03.2019/ Notification
No.07/2019 IT (R) dated 29.03.2019].

3.5 COMPOSITION LEVY [SECTION 10 OF THE CGST ACT]

STATUTORY PROVISIONS

Section Composition levy
10
Sub- Particulars
section

(1) Notwithstanding anything to the contrary contained in this Act but subject to the provisions of
sub-sections (3) and (4) of section 9, a registered person, whose aggregate turnover in the
preceding financial year did not exceed fifty lakh rupees, may opt to pay, in lieu of the tax payable
by him under sub-section (1) of section 9, an amount of tax calculated at such rate as may be
prescribed, but not exceeding,——

a | one percent.26 of the turnover in State or turnover in Union territory in case of a
manufacturer

b | two and a half per cent. of the turnover in State or turnover in Union territory in case
of persons engaged in making supplies referred to in clause (b) of paragraph 6 of
Schedule II, and

¢ | half per cent. of the turnover in State or turnover in Union territory in case of other
suppliers

subject to such conditions and restrictions as may be prescribed.

Provided that the Government may, by notification, increase the said limit of fifty lakh rupees to
such higher amount, not exceeding one crore and fifty lakh rupees, as may be recommended by
the Council.
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Section
10

Composition levy

Sub-
section

Particulars

Provided further that a person who opts to pay tax under clause (a) or clause (b) or clause (c) may
supply services (other than those referred to in clause (b) of paragraph 6 of Schedule II), of value
not exceeding ten percent of turnover in a State or Union territory in the preceding financial year
or five lakh rupees, whichever is higher.

Explanation - For the purposes of second proviso, the value of exempt supply of services provided
by way of extending deposits, loans or advances in so far as the consideration is represented by
way of interest or discount shall not be taken into account for determining the value of turnover in
a State or Union territory.

(2)

The registered person shall be eligible to opt under sub-section (1), if-
(a) save as provided in sub-section (1), he is not engaged in the supply of services

(b) he is not engaged in making any supply of goods or services which are not leviable to tax
under this Act

(c) heisnotengaged in making any inter-State outward supplies of goods or services

(d) heisnot engaged in making any supply of goods or services through an electronic commerce
operator who is required to collect tax at source under section 52;

(e) he is not a manufacturer of such goods as may be notified by the Government on the
recommendations of the Council; and

(f)  heis neither a casual taxable person nor a non-resident taxable person.

Provided that where more than one registered persons are having the same Permanent
Account Number (issued under the Incometax Act, 1961), the registered person shall not be
eligible to opt for the scheme under sub-section (1) unless all such registered persons opt to pay
tax under that sub-section.

(2A)

Notwithstanding anything to the contrary contained in this Act, but subject to the provisions of
sub-sections (3) and (4) of section 9, a registered person, not eligible to opt to pay tax under
subsection (1) and sub-section (2), whose aggregate turnover in the preceding financial year did
not exceed fifty lakh rupees, may opt to pay, in lieu of the tax payable by him under sub-section (1)
of section 9, an amount of tax calculated at such rate as may be prescribed, but not exceeding three
per cent. of the turnover in State or turnover in Union territory, if he is not—-

(a) engaged in making any supply of goods or services which are not leviable to tax under this
Act;

(b) engaged in making any inter-State outward supplies of goods or services;

(c) engaged in making any supply of goods or services through an electronic commerce
operator who is required to collect tax at source under section 52;

(d) a manufacturer of such goods or supplier of such services as may be notified by the
Government on the recommendations of the Council; and

(e) acasual taxable person or a non-resident taxable person.

Provided that where more than one registered person are having the same Permanent Account
Number issued under the Incometax Act, 1961, the registered person shall not be eligible to opt
for the scheme under this sub-section unless all such registered persons opt to pay tax under this
sub-section.

By CA VIVEK GABA Page | 3 - 24




3 CHARGE OF GST

Section Composition levy
10
Sub- Particulars
section
(3) The option availed of by a registered person under sub-section (1) or sub-section (2A), as the case

may be, shall lapse with effect from the day on which his aggregate turnover during a financial
year exceeds the limit specified under sub-section (1) or subsection (2A), as the case may be.

(4) A taxable person to whom the provisions of sub-section (1) or, as the case may be, sub-section
(2A) apply shall not collect any tax from the recipient on supplies made by him nor shall he be
entitled to any credit of input tax.

(5) If the proper officer has reasons to believe that a taxable person has paid tax under sub-section (1)
or sub-section (2A), as the case may be despite not being eligible, such person shall, in addition to
any tax that may be payable by him under any other provisions of this Act, be liable to a penalty
and the provisions of section 73 or section 74 shall, mutatis mutandis, apply for determination of
tax and penalty.

Explanation 1 - For the purposes of computing aggregate turnover of a person for determining
his eligibility to pay tax under this section, the expression “aggregate turnover” shall include the
value of supplies made by such person from the 1st day of April of a financial year upto the date
when he becomes liable for registration under this Act, but shall not include the value of exempt
supply of services provided by way of extending deposits, loans or advances in so far as the
consideration is represented by way of interest or discount.

Explanation 2 - For the purposes of determining the tax payable by a person under this section,
the expression “turnover in State or turnover in Union territory” shall not include the value of
following supplies, namely:—-

(i) supplies from the first day of April of a financial year upto the date when such person
becomes liable for registration under this Act; and

(ii) exempt supply of services provided by way of extending deposits, loans or advances in so far
as the consideration is represented by way of interest or discount.

ANALYSIS

(1) Overview of the Scheme

i

T ———— —'_\‘g
. Voluntary and 3
‘optional scheme

The composition levy is an alternative method of levy of tax designed for small

o 7 P

taxpayers whose turnover is up to a prescribed limit. The objective of composition
scheme is to bring simplicity and to reduce the compliance cost for the small taxpayers.

Initially, the scheme was designed to benefit the small traders, manufacturers

and restaurant service providers. So, the scheme was fundamentally for the

B“MP“SI'"M suppliers of goods and only for restaurant service providers (not supplying
alcoholic liquor for human consumption). i AR
l["v However, subsequently, suppliers availing

composition scheme were permitted to

supply other services also, though only upto a small specified value.
This scheme is contained in sub-sections (1) and (2) of section
10 of the CGST Act (hereinafter referred to as composition
scheme for goods).

Under this scheme, suppliers of goods have the option to pay tax at
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the concessional rate of 1% (CGST + SGST/UTGST) of the turnover and restaurant A
service providers (not supplying alcoholic liquor for human consumption) have the -
option to pay tax @ 5% (CGST + SGST/UTGST) of the turnover. Small taxpayers with
an aggregate turnover in the preceding financial year up to X 1.5 crore are eligible to
pay tax at these rates in the current financial year upto an aggregate turnover of ¥ 1.5
crore. However, a person engaged exclusively in supply of services other than
restaurant service is not eligible for this composition scheme stipulated under sub-
sections (1) and (2).

In order to provide benefit of composition scheme to persons engaged in
supply of services other than restaurant service whose aggregate turnover in the
preceding financial year is up to X 50 lakh, a scheme to pay tax @ 6% (CGST +
SGST/UTGST) of the turnover was introduced subsequently. A mixed supplier
who is primarily engaged in supplying services other
than restaurant service along with marginal supply of
goods could also avail the benefit of this scheme. The
provisions of this scheme are contained in sub-section (2A) of section 10.

Essentially, the composition scheme under sub-section (2A) (hereinafter
referred to as composition scheme for services) is for small service providers like
salon stylist, tailors, etc. This scheme provides an option to such suppliers to pay
tax @ 6% of the turnover in the current financial year upto an aggregate turnover of X 50 lakh.

Suppliers opting for composition levy need not worry about the =" <
classification of their goods or services or both, the rate of GST applicable on Easy compliance as

) |
a4
their goods and/ or services, etc. They are not required to raise any tax { ~ ho elaborate
invoice, but simply need to issue a Bill of Supply29 wherein no tax will be ﬁ;;cqupts and records

charged from the recipient.

- . An eligible person opting to pay tax under the composition scheme shall, instead
-{”"gimple annual * : : . h ified h bed
$ i © of paying tax on every Invoice at the specified rate, pay tax at the prescribe

re

®  Quarterly 3 percentage of his turnover every quarter through prescribed form [Form GST CMP
‘;:;.,payment ok taf 08]. At the end of a quarter, he would pay the tax, without availing the benefit of input
- . tax credit. Return is to be filed annually by a composition supplier. Registration under
GST law is compulsory for opting for the composition scheme.

The provisions relating to composition levy are contained in section 10 of CGST Act, 2017 and Chapter-
II [Composition Levy] of Central Goods and Services Tax (CGST) Rules, 2017. The said rules have been
incorporated in the discussion in the following paras at the relevant places.

As seen above, section 10 stipulates two types of composition schemes -

Composition scheme provided Hereinafter referred to as
under sections 10(1) & 10(2) Composition scheme for goods

Hereinafter referred to as
Composition scheme for
services .

Composition scheme provided |
under section 10(2A)

under section 10

Composition scheme
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Provisions relating to these schemes have been discussed in detail in subsequent paras:

(2) Turnover limit for opting for composition levy [Section 10(1), 10(2A) & 10(3)]

Turnover limit in case of composition levy for goods '

Section 10(1) provides the turnover limit of ¥ 50 lakh in the preceding e—
financial year for becoming eligible for composition levy for goods. However,
proviso to section 10(1) empowers the Government to increase the said limit
of X 50 lakh upto ¥ 1.5 crore, on the recommendation of the GST Council. In

\ " Tumover limit is
T 15crore
view of said power of the Government, the turnover limit for composition levy _J E

for goods has been increased from X 50 lakh to X 1.5 crore vide Notification ‘'
No. 14/2019 CT dated 07.03.2019.

However, the said notification further stipulates that the turnover limit for composition levy for goods
shall be X 75 lakh in respect of 8 of the Special Category States namely:

Special Category States

Arunachal Pradesh | Mizoram
Uttarakhand Nagaland
Manipur Sikkim
Meghalaya Tripura

In case of Special Category States of Assam, Himachal Pradesh and Jammu and Kashmir, the
turnover limit will be ¥ 1.5 crore only.

Thus, if the aggregate turnover of a supplier in a State/UT other than Special Category States (except
Assam, Himachal Pradesh and Jammu and Kashmir) is upto ¥ 1.5 crore in the preceding financial year, said
supplier is eligible for composition scheme for goods. Further, it is important to note that the aggregate
turnover is computed on all India basis for a person having same Permanent Account Number (PAN) - Refer

the definition of aggregate turnover discussed in subsequent paras.

Arunachal Pradesh

Uttarakhand I

Manipur

Meghalaya !

- % 75 lakh .

Mizoram |

| FESE AR M FCe AT |

Nagaland

Sikkim

Tripura

= Prm—

-{ % 1.5 crore

Turnover Limit for composition levy for goods
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Example 2 : A shoes’' dealer 'Prithviraj’ has offices in Maharashtra and Goa. He makes intra-State supply
of goods from both these offices. In order to determine whether 'Prithviraj’ is eligible to avail benefit of
the composition scheme for goods, turnover of both the offices would be taken into account and if the
same does not exceed X 1.5 crore in the preceding financial year, 'Prithviraj’ can opt to avail the
composition levy scheme (subject to fulfilment of other prescribed conditions) for goods for both the

offices in the current financial year.

Further, the option of a registered person to avail composition scheme for goods shall lapse with effect
from the day on which his aggregate turnover during a financial year exceeds the threshold limit of ¥ 1.5 crore
[X 75 lakh in 8 specified special category States] [Section 10(3)].

Turnover limit in case of composition levy for services

Section 10(2A) provides the turnover limit of ¥ 50 lakh in the preceding financial year for becoming
eligible for composition levy for services.

Example 3 : A hair stylist ‘Billoo Barber’ has his salon in Delhi and Haryana, making intra-State supplies. In
order to determine whether 'Billoo’ is eligible to avail benefit of the composition scheme for services,
turnover of both the salons would be taken into account and if the same does not exceed % 50 lakh in the

preceding financial year, ‘Billoo’ can opt to avail the composition levy scheme (subject to fulfilment of

other prescribed conditions) for services for both the salons in the current financial year.

Further, the option of a registered person to avail composition scheme for

services shall lapse with effect from the day on which his aggregate turnover -

during a financial year exceeds the threshold limit of ¥ 50 lakh [Section 10(3)]. | Tumn oveMiinitis
To summarise, a registered person opting for i 3 50 lakh
composition scheme for goods should have an
aggregate turnover upto X 1.5 crore [X 75 lakh in 8 J E-..._.

specified Special Category States] in the preceding
FY and he can avail the benefit of said scheme for the current FY till the time his
aggregate turnover in the current FY does not exceed X 1.5 crore/I 75 lakh.

Similarly, a registered person opting for composition scheme for services should have an aggregate
turnover upto X 50 lakh in the preceding FY and he can avail the benefit of said scheme for the current FY till
the time his aggregate turnover in the current FY does not exceed X 50 lakh.

From the above discussion, it is apparent that the term aggregate turnover is of utmost importance. So,
let us understand this term in detail.

(3) Aggregate turnover under composition levy [Section 2(6) read with explanation 1 to section 10]

The definition of aggregate turnover as contained in section 2(6) of the CGST Act is analysed as follows:

The aggregate turnover is the sum of value of all outward supplies falling in the following four
categories:

o Taxable supplies

° Exempt supplies Agg regate tu mover
o Exports of goods or services or both

o Inter-State supplies
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It excludes:
° The value of inward supplies on which tax is payable by a person on reverse charge basis
o Taxes including cess paid under GST law.
It is computed on all India basis for a person having same Permanent Account Number (PAN).

Further, explanation 1 to section 10 clarifies that for the purposes of computing aggregate turnover of
a registered person for determining his eligibility to pay tax under this section, aggregate turnover
includes value of supplies from 1st April of a FY up to the date of his becoming liable for registration and
excludes value of exempt supply of services provided by way of extending deposits, loans or advances in so
far as the consideration is represented by way of interest or discount.

On combined reading of the aforesaid provisions, the method of computing the aggregate turnover for
the purpose of determining the eligibility of a registered person for the composition scheme [for both goods
and services] can be depicted in a diagram as follows:

While computing the threshold limit of ® 1.5 crore/ ¥ 75 lakh / ¥ 50 lakh,
inclusions in and exclusions from ‘aggregate turnover’ are as follows:

-

Excludes
Indudes --CG5T/ SG5T/ UTGSTY G5T/ Cess

Value of all oubward supplies --Walue of inward supplies on which tax is
—-Taxabie supplies payable under reverse charge.
s e --Value of exempt supply of senvices
_-Exmr‘s* - . -
—-Inter-State supplies* provided by way of extending deposits,
of persons having the same PAM be loans or advances in so far as the
computed on all India basis. consideration is represented by way of

I interest or discount
These also Include

Value of supplies made by
registered person from 1* April of a
FY up to the date when he becomes
liable for registration under this Act |

-

*Note: The value of exports and inter-State supplies are relevant only while determining the
aggregate turnover of the preceding FY. These values are not relevant for determining the
aggregate turnover of the current FY in which the composition supplier has opted for composition
levy as he is not permitted to make inter-State supplies and exports in the said FY31.

(4) Rates of tax under the composition levy scheme [Section 10(1) and section 10(2A) read with
rule 7]

Rule 7 prescribes the rates at which tax is payable by a registered person opting for composition levy -
composition levy for goods and composition levy for services.

Rates of tax in case of composition levy for goods

A registered person opting for composition levy for goods shall pay tax calculated at the prescribed
rates [mentioned in table below] during the current FY, in lieu of the tax payable by him under regular
scheme:

By CA VIVEK GABA Page | 3 - 29



CHARGE OF GST 3

S. Category of registered persons Rate of tax
No.

1 | Manufacturers, other than manufacturers of notified | %2 % of the turnover in the State/Union
goods, i.e. ice cream, pan masala, tobacco, aerated waters, | territory
fly ash bricks; fly ash aggregate, fly ash blocks, bricks of
fossil meals or similar siliceous earths, building bricks,
earthen or roofing tiles.

2 | Suppliers making supplies referred to in clause (b) of | 2% % of the turnover in the State/Union
paragraph 6 of Schedule II [referred to as “Restaurant | territory
service” in discussion under this chapter]

3 | Any other supplier eligible for composition levy under | %2 % of turnover of taxable supplies of
section 10 of CGST Act and Chapter-II [Composition Levy] | goods & services in the State/Union
of CGST Rules. territory

Note - Students may note that the ‘aggregate turnover’ of preceding FY is relevant for the purpose
of determining eligibility to avail composition scheme, but the tax has to be paid in accordance
with the applicable rates on the ‘turnover’ (or ‘turnover of taxable supplies’ in case of third category
of registered persons above) in a State/UT. The concept of ‘Turnover in the State/UT' under the
composition levy has been explained subsequently in this chapter.

ILLUSTRATION 1:

Taxpayer ‘Tolaram’ is a manufacturer who has opted for composition levy for goods, having one unit — A1 in
UP and another unit — A2 in MP. Total turnover of two units in preceding FY was X 115 lakh (X 85 lakh + X 30
lakh). Turnover of units A1 and A2 in the first quarter of current financial year is ¥ 5 lakh and ¥ 10 lakh
respectively. Compute the amount payable under composition levy under section 10(1) & 10(2) of the CGST
Act, 2017 by ‘Tolaram'.

ANSWER :
Unit | Location | Turnover in previous FY | Turnover in 1st quarter of this FY | Total tax (@1%)
Al U.P. X 85 lakh X 5 lakh % 5,000
A2 M.P. % 30 lakh 10 lakh 310,000
Total % 115 lakh % 15 lakh % 15,000

ILLUSTRATION 2

Taxpayer ‘Bholaram’ is a trader (who has opted for composition levy for goods) of both taxable and exempted
goods (goods exempted by way of a notification). It has one retail showroom — A1 in Punjab and another retail
showroom — A2 in Rajasthan, both selling taxable as well as exempted goods. Total turnover (including taxable
and exempted goods) of the two showrooms in last FY was X 115 lakh (X 85 lakh + X 30 lakh respectively).

Turnover of showrooms A1 and A2 in the first quarter of current financial year is ¥ 35 lakh [A1 - ¥ 15 lakh
R 5 lakh from sale of taxable goods and X 10 lakh from sale of exempted goods) and A2 - X 20 lakh X 10 lakh
from sale of taxable goods and X 10 lakh from sale of exempted goods)]. Compute the amount payable under
composition levy under section 10(1) & 10(2) of the CGST Act, 2017 by ‘Bholaram’.
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ANSWER
Retail Location Turnover in Taxable turnover* in 1st quarter Total tax
showroom previous FY of this FY (@1%)
Al Punjab X 85 lakh X 5 lakh % 5,000
A2 Rajasthan % 30 lakh % 10 lakh 10,000
Total % 115 lakh % 15 lakh %15,000

*Note : A supplier, other than manufacturer and restaurant service provider, eligible for
composition levy under section 10(1) & 10(2) has to pay tax @ 1% (CGST+ SGST) of the turnover of
only taxable supplies of goods and services in the State.

Rates of tax in case of composition levy for services

A registered person opting for composition levy for services shall pay tax @ 3% [Effective rate 6%
(CGST+ SGST/UTGST)] of the turnover of supplies of goods and services in the State or Union territory.

ILLUSTRATION 3

Taxpayer 'Padmavati’ is a salon stylist, who has opted for composition levy for services, having one branch — B1
in Vasant Kunj, Delhi and another branch -

B2 in Gurgaon, Haryana. Total turnover of the two branches in last FY was X 45 lakh ] 25 lakh + X 20 lakh
respectively). The turnover of branches B1 and B2 in the first quarter of current financial year is ¥ 5 lakh and X
10 lakh respectively. Compute the amount payable under composition levy under section 10(2A) of the CGST
Act, 2017 by 'Padmavati’.

ANSWER

Branch | Location | Turnover in previous FY | Turnover in 1st quarter of this FY | Total tax (@6%)

B1 Delhi % 25 lakh ¥ 5 lakh %30,000
B2 Haryana % 20 lakh % 10 lakh 360,000
Total % 45 lakh % 15 lakh 90,000

As seen above, since the tax under composition scheme has to computed as a specified % of the
turnover in State or turnover in Union territory, it is pertinent to understand what is turnover in IState or
turnover in Union territory.

(5) Turnover in State or turnover in Union territory under composition levy [Section 2(112) read with
explanation 2 to section 10]

As per section 2(112), turnover in State/ turnover in Union territory ﬂ"er in
means the aggregate value of all taxable supplies (excluding the value of Tlll'ﬂ shte

inward supplies on which tax is payable by a person on reverse charge in Uninn v
basis) and exempt supplies made within a State or Union territory by a T“mﬂer terﬂtﬂ'y
taxable person, exports of goods or services or both and inter-State

supplies of goods or services or both made from the State or Union territory by the said taxable person
but excludes central tax, State tax, Union territory tax, integrated tax and cess.
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this Act; and

consideration is represented by way of interest or discount.

While computing the Turnowver in a State/UT to pay tax under
composition levy, inclusions and exclusions are as follows:

Includes

--All taxable supplies and exempt
supplies made within the State/UT*

(While computing tumover in a
State/UT of a supplier, other than
manufacturer and restaurant service
provider, eligible for composition levy
for goods - trader. elc., the exempt
supplies will not be foken into
consideration)

—CGSTS S5G5T/ UTGST/ IGST/ Cess

--Walue of inward supplies on which tax
is payable under reverse charge.

--Value of supplies from the first day of
April of a FY up fo the date when such
person becomes liable for registration
under this Act

--Value of exempt supply of services
provided by way of extending deposits,
loans or advances in so far as the
consideration is represented by way of
interest or discount

Further, explanation 2 to section 10 clarifies that for the purposes of determining the tax payable by a
person under this section, the expression turnover in State or turnover in Union territory shall not include
the value of following supplies, namely:

(i) supplies from 1st April of a FY up to the date when such person becomes liable for registration under

(ii) exempt supply of services provided by way of extending deposits, loans or advances in so far as the

On combined reading of the aforesaid provisions, the method of computing the turnover in a State/UT
for paying tax under the composition scheme can be depicted in a diagram on the next page:

Example 4 : A photographer ‘Champak’ has commenced providing photography services in Delhi from

April this year. His turnover for various quarters till December is as follows :

April-June % 20 lakh
July-Sept ¥ 30 lakh
ct-Dec % 20 lakh

In the given case, since Champak has started the supply of services in the current financial year, his
aggregate turnover in the preceding FY is Nil. Consequently, in the current FY, he is eligible for
composition scheme for services. He becomes eligible for the registration when his aggregate turnover

exceeds X 20 lakh. While registering under GST, he opts for composition scheme for services.

For determining his turnover of the State for payment of tax under composition scheme for services,
turnover of April-June quarter [X 20 lakh] shall be excluded as the value of supplies from the first day of
April of a financial year up to the date when such person becomes liable for registration under this Act are

to be excluded for this purpose.

On next X 30 lakh [turnover of July-Sept quarter], he shall pay tax @ 6% [3% CGST and 3% SGST], i.e. CGST
% 90,000 and SGST % 90,000.
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By the end of July-Sept quarter, his aggregate turnover reaches ¥ 50 lakh*. Consequently, his option to
avail composition scheme for services shall lapse by the end of July-Sept quarter and thereafter, he is
required to pay tax at the normal rate of 18%. Thus, the tax payable for Oct-Dec quarter is ¥ 20 lakh x
18%, i.e. X 3,60,000.

*while computing aggregate turnover for determining Champak’s eligibility to pay tax under composition

scheme, value of supplies from the first day of April of a financial year up to the date when such person

becomes liable for registration under this Act (i.e. turnover of April-June quarter), are included.

(6) Who are NOT eligible to opt for composition scheme? [Section 10(2) and (2A)]

Registered person who is not eligible for | Registered person who is not eligibie for

composition scheme for goods compositon scheme for services

z 7
-_ pplier engaged in making any
supply of goods or services|
ich are not leviable to tax

pplier engaged in making mﬂ
supply of goods or services
which zre not leviable to tax

J i

-
upplier engaged in making any|
inter-5tate outward supplies of|
or Services

:'_ pplier engaged in making al:ﬂ
-State outward supplies G
pods or services

7

=
Person supplying any goods :;? Person supplying any goods or
services through an elecironic services through an electronic
— commerce operator who is commerce operator who s
required to collect tax at source required to collect tax at source
under section 52* 4 under section 52*
r'ﬂ-'lanufacu,rrer of ice cream, 4 Yy

panmasala, tobacco, aerated
waters, fly ash bricks: fly ash -
aggregate, fly ash blocks,

Manufaciurer of notified goods
or supplier of notified services

bricks of fossil meals or L J
similar  siliceous  earths, - “
buﬂ';du;gﬁ::uh, TR Supplier who is either a casual
= = n taxable person or a non-resident
Supplier who is either a casual taxable taxable person.

person or a non-resident taxable . J
-Eers:m

Supplier of services, save as provided in section
10{1) [Refer discussion below diagram]

*Section 52 relating to tax collected at source has been discussed in detail in Chapter 14 - Tax
Deduction at Source and Collection of Tax at Source in Module 2 of this Study Material.

A person engaged in marginal supply of services other than restaurant service also eligible for
composition levy for goods [Second proviso to section 10(1) read with section 10(2)(a)]
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Fundamentally, the composition scheme for goods can be availed in respect of goods and only one
service namely, restaurant service. However, there are cases where a manufacturer/ trader is also engaged in
supply of services other than restaurant service though the percentage of such supply of services is very small
as compared to the supplies of goods. There may also be cases where a restaurant service provider is also
engaged in supplying a small percentage of other services.

With a view to enable such taxpayers to avail of the benefit of composition scheme for goods, second
proviso to section 10(1) permits marginal supply of services [other than restaurant services - not supplying
alcoholic liquor for human consumption] for a specified value along with the supply of goods and/or
restaurant service, as the case may be. This specified value is value not exceeding:

(@) 10% of the turnover in a State/U.T. in the preceding financial year or
(b) X 5lakh,
whichever is higher.

Thus, it can be inferred that where the turnover of a registered person opting for composition scheme
for goods is upto X 50 lakh in the preceding financial year, he can supply services [other than restaurant
services] upto a maximum value of X 5 lakh in the current financial year. Further, where the turnover of a
registered person opting for composition scheme is more than ¥ 50 lakh and upto X 1.5 crore in the preceding
financial year, he can supply services [other than restaurant services] in the current financial year upto a
maximum value of 10% of the turnover in a State/Union territory in the preceding financial year.

Example 5 : Ramsewak is engaged in supply of goods. His turnover in preceding FY is X 60 lakh. Since his
aggregate turnover in the preceding FY does not exceed X 1.5 crore, he is eligible for composition scheme
for goods in current FY. Further, in current FY, he can supply services [other than restaurant services] upto

a value of not exceeding :

(@) 10% of X 60 lakh, i.e. X 6 lakh Or
(b) X 5 lakh,

whichever is higher.

Thus, he can supply services upto a value of X 6 lakh in current FY. If the value of services supplied exceeds

% 6 lakh, he becomes ineligible for the composition scheme for goods and has to opt out of the same.

Interest income to be excluded for determining the value of turnover in a State or Union territory
under second proviso to section 10(1) [Explanation to second proviso to section 10(1)]

Generally, businesses tend to save and invest money in the form of deposits, loans or advances.
However, this way they get engaged in supply of service by way of extending deposits, loans or advances - a
service other than restaurant service. And where the income from such services cause the value of services
supplied to exceed the value referred in second proviso to section 10(1) [10% of the turnover in the
preceding FY in a State/Union territory or X 5 lakh, whichever is higher], said business would have become
ineligible for the composition scheme for goods and one has to opt out of the composition scheme. This can
cause a lot of hardship to small businesses.

In view of the above, an explanation is inserted after second proviso to section 10(1) to clarify that for
the purposes of second proviso to section 10(1), the value of supply of exempt services by way of extending
deposits, loans or advances in so far as the consideration is represented by way of interest or discount, shall
not be taken into account for determining the value of turnover in a State or Union territory.
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Under second proviso to section 10(1), a registered person opting for composition scheme may supply
services [other than restaurant services] of value not exceeding 10% of the turnover in the preceding
financial year in a State/Union territory or X 5 lakh, whichever is higher. Thus, while computing value of
services [other than restaurant services] as referred in this proviso, interest on
loans/deposit/advances will not be taken into account.

The provisions relating to composition levy discussed hereafter are applicable to both
composition levy for goods as well as composition levy for services.

(7) Conditions and restrictions for composition levy [Rule 5]

Person opting for composition levy has to comply with the following conditions:

o he shall pay tax under section 9(3)/9(4)38 (reverse charge) on inward supply of goods or services or
both.

° he is neither a casual taxable person nor a non-resident taxable person

o he shall mention the words “composition taxable person, not eligible to collect tax on
supplies” at the top of the bill of supply issued by him; and 38 wherever applicable

o he shall mention the words “composition taxable person” on every notice or signboard
displayed at a prominent place at his principal place of business and at every additional
place or places of business.

Further, where the goods held in stock by him are liable to be taxed under reverse charge under section
9(4)39, the tax thereon has been paid under reverse charge under section 9(4).

In addition to the above conditions, a registered person opting for composition scheme for goods
must not be engaged in the manufacture of goods as notified under section 10(2)(e), during the
preceding FY. The following goods have been hereby notified vide Notification No. 14/2019 CT dated
07.03.2019 as amended:

Tariff item, subheading, Description
heading or Chapter*

21050000 “

Ice cream and other edible ice, whether or not containing cocoa

210690 20

Ve [
} Pawn Msa[;q

. =

Pan masala

) el

All goods, i.e. Tobacco and manufactured tobacco substitutes

22021010 r
|

Aerated Waters -
6815 Fly ash bricks; fly ash aggregate; Fly ash blocks
6901 0010 Bricks of fossil meals or similar siliceous earths
6904 10 00 Building bricks
6905 10 00 Earthen or roofing tiles
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(8)

(i)

* as specified in the First Schedule to the Customs Tariff Act, 1975

Intimation of opting for composition levy [Rules 3 & 4]

Intimation by person applying for registration: Any person who is not registered and applies for
registration may give an option to pay tax under composition levy in Part B of the registration form,
viz., Form GST REG-01. The same shall be considered as an intimation to pay tax under composition
levy. Such intimation shall be considered only after the grant of registration to the applicant.

The option to pay tax under composition levy shall be effective from the date from which registration is
effective.

Intimation by a registered person: A registered person who opts to pay tax under composition levy
scheme shall electronically file an intimation in prescribed form on the GST Common Portal
[www.gst.gov.in]. The intimation shall be filed prior to the commencement of the FY for which said
option is exercised.

He shall also furnish the statement in prescribed form in accordance with the provisions of rule 44(4)
of CGST Rules, 2017 [Discussed in detail in Chapter 8 - Input Tax Credit in Module 2 of this Study
Material] within 60 days from the commencement of the relevant FY.

Any intimation in respect of any place of business in a State/UT shall be deemed to be an intimation in
respect of all other places of business registered on the same PAN.

Summary :

The option to pay tax under composition levy shall be effective from the beginning of the FY.

A person applying for registration can opt for composition at the time of applying for
registration [this time being any time of the financial year] and composition levy shall be
effective from the date from which registration is effective.

A registered person can opt for composition scheme from the beginning of any FY and
composition levy shall be effective from the beginning of said FY. Intimation for opting to pay tax
under composition scheme must be filed prior to the commencement of the FY for which said
option is exercised.

«at any time +the date from
during the year whi;h o
while applying registration is

for registration effective

Ly

+from the sthe
beginning of beginning of
any FY said FY
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(9) Validity of composition levy [Section 10(3) read with rule 6]

L. Withdrawal from the composition scheme by a taxpayer who ceases to satisfy any of the
prescribed conditions

o The option exercised by a registered person to pay amount under composition levy shall remain
valid so long as he satisfies all the conditions mentioned in the relevant section and rules. For
instance, the option to pay tax under composition scheme lapses from the day on which aggregate
turnover of a registered person exceeds the specified limit (X 1.5 crore/ X 75 lakh/ X 50 lakh)
during the FY.

o Such person is required to pay tax under regular scheme under section 9(1) from the day he
ceases to satisfy any of the conditions prescribed for composition levy. He shall issue tax invoice
for every taxable supply made thereafter. Further, he is required to file an intimation for
withdrawal from the scheme in prescribed form within 7 days of the occurrence of such event.

o The effective date from which withdrawal from the composition scheme shall take effect
shall be the date indicated by him in his intimation, but such date may not be prior to the
commencement of the financial year in which such intimation is being filed.

II. Withdrawal from the composition scheme by a taxpayer who intends to withdraw from the said
scheme

o The registered person who intends to withdraw from the composition scheme shall, before the
date of such withdrawal, file an application in prescribed form.

o The effective date from which withdrawal from the composition scheme shall take effect
shall be the date indicated by him in his application, but such date may not be prior to the
commencement of the financial year in which such application for withdrawal is being filed.

III. Denial of option to pay tax under the composition scheme by tax authorities

o Where the proper officer has reasons to believe that the registered person was not eligible to pay
tax under composition scheme or has contravened the provisions of the CGST Act or provisions of
this Chapter, he may issue a show cause notice (SCN) to such person. Upon receipt of reply to SCN,
the proper officer shall pass an order either accepting the reply or denying the option to pay tax
under composition scheme from the date of the option or from the date of the event concerning
such contravention, as the case may be.

o In case of denial of option to pay tax under composition levy by the tax authorities, the
effective date of such denial shall be from a date, including any retrospective date, as may be
determined by tax authorities. However, such effective date shall not be prior to the date of
contravention of the provisions of the CGST Act/ CGST Rules.

In each of the above cases, such person may furnish a statement in prescribed form containing
details of the stock of inputs and inputs contained in semifinished or finished goods held in stock
by him on the date on which the option is withdrawn/denied, within a period of 30 days from the
date from which the option is withdrawn/ or from the date of the order denying composition
scheme.

Any intimation or application for withdrawal or denial of the option to pay tax under section 10 in
respect of any place of business in any State or Union territory, shall be deemed to be an
intimation in respect of all other places of business registered on the same PAN.

Example 6 : A person availing composition scheme during a financial year crosses the turnover
of X 1.5 crore on 9th of December. The option availed shall lapse from the day on which his
aggregate turnover during the financial year exceeds X 1.5 crore, i.e. on 9th December, in this
case.
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(10) Composition scheme to be adopted uniformly by all the registered persons having the same PAN
[Proviso to section 10(2) and proviso to section 10(2A)]

All registered persons having the same Permanent Account Number (PAN) have to opt for composition
scheme. If one such registered person opts for normal scheme, others become ineligible for composition
scheme.

Example 7 : A dealer ‘Kishorilal & Sons’ has two offices in Delhi and is eligible for composition levy
for goods. If ‘Kishorilal & Sons’ opts for the composition scheme for goods, both the offices would
pay taxes under composition scheme and abide by all the conditions as may be prescribed for the
said composition scheme.

(11) Composition scheme supplier cannot collect tax [Section 10(4)]

Taxable person opting for the composition scheme shall not collect tax from the recipient on supplies
made by him. It implies that a composition scheme supplier cannot issue a tax invoice.

(12) Composition scheme supplier cannot enter into credit chain [Section 10(4)]

Taxable person opting for the composition scheme shall not be entitled to any credit of input tax.

(13) Imposition of penalty in case of irregular availment of the composition scheme [Section 10(5)]

If a taxable person has paid tax under the composition scheme though he was not eligible for the
scheme, the person would be liable to penalty and the provisions of section 73 or 74 of the CGST Act
shall be applicable for determination of tax and penalty.

Questions 4 :

A registered person is not eligible for composition scheme even though his aggregate
turnover does not exceed X 1.5 crore in preceding FY.

(a) trading in pan masala
(b) manufacturing aerated waters

(c) receiving any inter-State inward supplies of goods

(b) making supply of goods exempted by way of a notification

Questions 5 :

Alladin Electronics is engaged in intra-State supply of airconditioners and has an aggregate turnover of ¥ 90
lakh in the preceding financial year. In the current financial year, it wishes to opt for composition scheme
under section 10(1) and 10(2). It will start providing services of repairing of air conditioners also from 1st
April of current financial year. Alladin Electronics can provide services upto the value of ______ to continue

availing benefit of composition levy, in the current financial year.
(@) X5 lakh (b) X 4.5 lakh
() X 10lakh (b) X 9lakh
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1. Extent & commencement of CGST Act/ SGST Act/ UTGST Act/ IGST Act

LET US RECAPITULATE

Applicability CGST | SGST | UTGST IGST
Intra-State supply | Inter-State supply
States of India 4 4 v
Union Territories with Legislature 4 4 4
Union Territories without Legislature | v v v
2.  Levy and collection of CGST/IGST
Particulars CGST IGST
Levied on Intra-State supplies of | Inter-State supplies of
goods/services/both goods/services/both
Collected and paid by Taxable person

Supply outside purview
of GST

Alcoholic liquor for human consumption

Value for levy Transaction value under section 15 of the CGST Act
Rates Rates as notified by Government. IGST rate= CGST rate + SGST
Maximum rate of CGST can be 20%. rate/UTGST rate

Maximum rate of IGST can be 40%.

Supplies on which tax
would be levied w.e.f. a
notified date

° petroleum crude
o high speed diesel

o motor spirit (commonly known as petrol)
o natural gas and
o aviation turbine fuel
Tax  payable under | e Supply of goods or services or both, notified by the Government.
reverse charge o Supply of specified categories of goods or services or both by an

unregistered supplier to specified class of registered persons.

Tax payable by the
electronic commerce
operator

The Government may notify specific categories of services the tax on supplies of
which shall be paid by electronic commerce operator (ECO) as if such services are
supplied through it.

3.  Composition levy [Section 10]

Compaosition levy

Advantages
=An option for specified
categories of small *Low rates of tax .
taxpayers to pay GST at *Hassel free simple procedures for such
a very low rate on the taxpayers
basis of turnover. *Simple calculation of tax based on turnover

*& very simple annual return
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Composition levy provided
under section 10(1) and
10(2)

Composition levy provided
under section 10(2A)

Procedure for opting for the scheme

composition levy

Category of persons How to exercise option Effective date of composition levy
New registration under GST Intimation in the registration form | From the effective date of
registration
Registered person opting for | Intimation in prescribed form Beginning of the financial year

Rates of tax

Turnover limit for composition levy

Turnover limit in preceding FY to opt for composition levy for goods

|For sSpecial Category States|s 2 75 lakh
|except Assam, Himachal Pradesh

and J&K
L

le ¥ 1.5 crore

For remaining States
[
)

Turnover limit in preceding FY to opt for composition levy for services

Turnover for composition *+ ¥ 50 lakh
levy for services

4

Composition Category of Rate
scheme registered persons
For goods Manufacturer 1% (¥2% CGST + %% SGST/UTGST) of turnover
Restaurant service 5% (2%2% CGST + 2%2% SGST/UTGST) of turnover
Others 1% (¥2% CGST + %% SGST/UTGST) of turnover of taxable supplies

For services

6% (3% CGST + 3% SGST/UTGST) of turnover

Conditions and restrictions for composition levy

Person opting for composition :

is neither a casual taxable person nor a non-resident taxable person

shall pay tax under section 9(3)/9(4) on inward supply

{ is not engaged in the manufacture of notified goods* (or notified services also in
case of composition scheme for services)

on supplies” at the top of the bill of supply issued by him

shall mention the words “composition taxable person, not eligible to collect tax

shall mention the words “composition taxable person” at a prominent place at his

place of business
L
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** Goods notified for a registered person opting for composition scheme for goods are ice cream,
pan masala, tobacco, aerated waters fly ash bricks, fly ash aggregate, fly ash blocks, bricks of fossil
meals or similar siliceous earths, building bricks, earthen or roofing tiles.

Who are NOT eligible to opt for composition scheme?

Registered person who is not eligible for composition
scheme for goods

Registered person who is not eligible for
composition scheme for services

Supplier engaged in making any supply of goods or
services which are not leviable to tax i.e. non-taxable
supplies

Supplier engaged in making any supply of goods
or services which are not leviable to tax i.e.
nontaxable supplies

Supplier engaged in making any inter-State outward
supplies of goods or services

Supplier engaged in making any inter-State
outward supplies of goods or services

Person supplying any goods or services through an
electronic commerce operator who is required to
collect tax at source under section 52

Person supplying any goods or services through
an electronic commerce operator who is
required to collect tax at source under section
52

Manufacturer of ice cream, panmasala, tobacco, aerated
waters fly ash bricks, fly ash aggregate, fly ash blocks,
bricks of fossil meals or similar siliceous earths,
building bricks, earthen or roofing tiles.

Manufacturer of notified goods or supplier of
notified services

Supplier who is either a casual taxable person or a non-
resident taxable person

Supplier who is either a casual taxable person
or a non-resident taxable person.

Supplier of services, save as provided in section
10(1)**

**A registered person opting for composition scheme for goods is allowed to supply services [other
than restaurant services] alongwith supply of goods or supply of restaurant services of value not
exceeding 10% of the turnover in the preceding financial year in a State/Union territory or X 5 lakh,

whichever is higher. Here, while computing turnover in a State/UT, interest on
loans/deposit/advances will not be taken into account.
Other points
'ILBEII of supply shall be issued instead of tax invoice.
LTax shall not be collected from recipient of supply
Llnput tax credit shall not be availed
LComposition Scheme not applicable for tax payable under RCM
{Composition Scheme if availed shall include all registered persons having same |
PAN
[ Penalty shall be imposed in case of irregular availment of the composition |
Lscheme
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Q.1

Q.2

Q.3

Q.4

Q.5

Q.6

Q.7

Q.8

TEST YOUR KNOWLEDGE

State the person liable to pay GST in the following independent cases provided recipient is located in
the taxable territory:

(@)  Services provided by an arbitral tribunal to any business entity.
(b)  Sponsorship services provided by a company to an individual.

(c)  Renting of immovable property service provided by the Central Government to a registered
business entity.

Vivek Goyal, an independent director, appointed in accordance with the provisions of the Companies
Act, 2013, of A2Z Pvt. Ltd., has received sitting fee amounting to ¥ 1 lakh from A2Z Pvt. Ltd for
attending the Board meetings. Who is the person liable to pay tax in this case?

Raghu Associates provided sponsorship services to WE-WIN Cricket Academy LLP. Determine the
person liable to pay tax in this case.

Legal Fees is received by Sushrut, an advocate, from M/s. Tatva Trading Company, engaged in making
taxable supplies and located in Maharashtra, having turnover of X 50 lakh in preceding financial year.
Who is the person liable to pay tax in this case?

State the person liable to pay GST in the following independent cases provided recipient is located in
the taxable territory:

(@)  Services supplied by an insurance agent to an insurance company.
(b)  Services supplied by a recovery agent to a car dealer.

(c)  Security services (services provided by way of supply of security personnel) provided by a
partnership firm to a registered person paying tax under regular scheme.

Sultan & Sons, a partnership firm, based in Nagpur, Maharashtra is a wholesaler of a taxable product
‘P’ and product ‘Q" exempt by way of a notification, only within the State of Maharashtra. Its aggregate
turnover in the preceding financial year is ¥ 130 lakh. The firm wishes to opt for composition scheme
under sub-sections (1) & (2) of section 10 in the current financial year. However, its accountant is of
the view that a person engaged in making supply of exempt goods is not eligible for the said scheme.
Discuss.

Note : Assume that Sultan & Sons is not engaged in manufacture of goods as notified under section
10(2)(e).

A person availing composition scheme, under sub-sections (1) & (2) of section 10, in Haryana during a
financial year crosses the turnover of X 1.5 crore in the month of December. Will he be allowed to pay
tax under composition scheme for the remainder of the year, i.e. till 31st March? Please advise.

Determine whether the suppliers in the following cases are eligible for composition levy, under section
10(1) & 10(2), provided their turnover in preceding year does not exceed X 1.5 crore:

(i) Mohan Enterprises is engaged only in trading of pan masala in Rajasthan and is registered in the
same State.

(i)  Sugam Manufacturers has registered offices in Punjab and Haryana and sells goods
manufactured by it in the neighbouring States.
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Q.9 Subramanian Enterprises has two registered places of business in Delhi. Its aggregate turnover in the
preceding financial year for both the places of business is ¥ 120 lakh. It wishes to pay tax under
composition levy, under section 10(1) & 10(2), for one of the places of business for the current financial
while continuing paying under normal levy for other. You are required to advice Subramanian
Enterprises whether he can do so?

Q.10 Mr. Ajay has a repair centre, registered under GST, where electronic goods are repaired/serviced. His
repair centre is located in State of Rajasthan and he is not engaged in making any inter-State supply of
services. His aggregate turnover in the preceding financial year (FY) is X 45 lakh.

With reference to the provisions of the CGST Act, 2017, examine whether Mr. Ajay can opt for the
composition scheme under section 10(1) &10(2) for the current financial year? Or whether he is
eligible to avail benefit of composition scheme under section 10(2A)? Considering the option of
payment of tax available to Mr. Ajay, compute the amount of total tax payable by him in the current
F.Y. assuming that his aggregate turnover in the current financial year is ¥ 35 lakh.

Will your answer be different if Mr. Ajay procures few items required for providing repair services from
neighbouring State of Madhya Pradesh?

Q.11 M/s United Electronics, a registered dealer, is supplying all types of electronic appliances in the State of
Karnataka. Its aggregate turnover in the preceding financial year by way of supply of appliances is
%120 lakh.

The firm also expects to provide repair and maintenance service of such appliances from the current
financial year.

With reference to the provisions of the CGST Act, 2017, examine:

(i) Whether the firm can opt for the composition scheme, under section 10(1) and 10(2), for the
current financial year, as the turnover may include supply of both goods and services?

(ii)  If yes, up to what amount, the services can be supplied?

ANSWERS/HINTS

1. (a) Since GST on services provided or agreed to be provided by an arbitral tribunal to any business
entity located in the taxable territory is payable under reverse charge, in the given case, GST is
payable by the recipient - business entity.

(b) GST on sponsorship services provided by any person to any body corporate or partnership firm
located in the taxable territory is payable under reverse charge. Since in the given case, services
have been provided to an individual, reverse charge provisions will not be attracted. GST is
payable under forward charge by the supplier - company.

(c) GST on services supplied by Central Government, State Government, Union territory or local
authority by way of renting of immovable property to a person registered under CGST Act, 2017 is
payable under reverse charge. Therefore, in the given case, GST is payable under reverse charge
by the recipient - registered business entity.

2. GST on supply of services by director of a company to the said company located in the taxable territory
is payable on reverse charge basis.

Therefore, in the given case, person liable to pay GST is the recipient of services, i.e., A2Z Pvt. Ltd.

3. In case of services provided by any person by way of sponsorship to any body corporate or partnership
firm, GST is liable to be paid under reverse charge by such body corporate or partnership firm located in
the taxable territory.
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Further, for the reverse charge purposes, Limited Liability Partnership formed and registered under the
provisions of the Limited Liability Partnership Act, 2008 is also be considered as a partnership firm.

Therefore, in the given case, WE-WIN Cricket Academy LLP is liable to pay GST under reverse charge.

4.  GST on legal services supplied by an advocate [Mr. Sushrut] to any business entity [M/s. Tatva Trading
Company] located in the taxable territory is payable on reverse charge basis.

Therefore, in the given case, person liable to pay GST is the recipient of services, i.e., M/s. Tatva Trading
Company.
5. (a) GST on services supplied by an insurance agent to any person carrying on insurance business
located in the taxable territory is payable under reverse charge. Therefore, in the given case, GST
is payable under reverse charge by the recipient - Insurance Company.

(b) GST on services supplied by a recovery agent to a banking company or a financial institution or a
non-banking financial company located in the taxable territory is payable under reverse charge.
However, since, in the given case, services are being supplied by a recovery agent to a car dealer,
GST is payable under forward charge by the service provider - recovery agent.

(c) GST on security services (services provided by way of supply of security personnel) provided by
any person other than a body corporate to a registered person, located in the taxable territory is
payable under reverse charge. Therefore, in the given case, GST is payable under reverse charge
by the recipient - registered person receiving the services.

6. The view taken by the accountant of Sultan & Sons is not valid in law. A registered person with an
aggregate turnover in a preceding financial year up to X 1.5 crore is eligible for composition levy, under
section 10(1) & 10(2), in Delhi. Further, such person must not be engaged in making any supply of
goods or services which are not leviable to tax under this Act and must not be engaged in making any
inter-State outward supplies of goods or services, for being eligible to pay tax under said scheme.

In the given case, the aggregate turnover of Sultan & Sons does not exceed X 1.5 crore. Further, it is
engaged in making only intra-State supply of goods and Product P supplied by it is taxable and Product
Q supplied by it is leviable to tax, though exempted by way of notification. Therefore, it is eligible for
composition levy under section 10(1) & 10(2) in the current year.

7. No. The option to pay tax under composition scheme lapses immediately from the day on which the
aggregate turnover of the person availing composition scheme for goods during the financial year
exceeds the specified limit (X 1.5 crore). Once he crosses the threshold, he is required to file an
intimation for withdrawal from the scheme in prescribed form within 7 days of the occurrence of such
event.

Every person who has furnished such an intimation, may electronically furnish at the common portal, a
statement in prescribed form containing details of the stock of inputs and inputs contained in semi-
finished or finished goods held in stock by him on the date on which the option is withdrawn, within a
period of 30 days from the date from which the option is withdrawn.

8. (i) A supplier engaged in the manufacture of goods as notified under section 10(2)(e), during the
preceding FY is not eligible for composition scheme under section 10(1) and 10(2). Ice cream and
other edible ice, whether or not containing cocoa, Pan masala, Tobacco and manufactured tobacco
substitutes, aerated waters, fly ash bricks, fly ash aggregate, fly ash blocks, bricks of fossil meals or
similar siliceous earths, building bricks, earthen or roofing tiles are notified under this category.
However, in the given case, since Mohan Enterprises is engaged in trading of pan masala and not
manufacture and his turnover does not exceed X 1.5 crore, he is eligible for composition scheme

subject to fulfilment of specified conditions.
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(ii) Since supplier of inter-State outward supplies of goods or services is not eligible for composition
levy, Sugam Manufacturers is not eligible for composition levy.

9.  Aregistered person with an aggregate turnover in a preceding financial year up to X 1.5 crore is eligible
for composition levy, under section 10(1) & 10(2), in Delhi. Since the aggregate turnover of
Subramanian Enterprises does not exceed X 1.5 crore, it is eligible for composition levy in the current
year. However, all registered persons having the same Permanent Account Number (PAN) have to opt
for composition scheme. If one such registered person opts for normal scheme, others become ineligible
for composition scheme. Thus, Subramanian Enterprises either have to opt for composition levy for
both the places of business or under normal levy for both the places of business.

10. Section 10(1) provides that a registered person, whose aggregate turnover in the preceding financial
year did not exceed X 1.5 crore (X 75 lakh in Special Category States except Assam, Himachal Pradesh
and Jammu and Kashmir), may opt to pay, in lieu of the tax payable by him, an amount calculated at the
specified rates. However, as per proviso to section 10(1), person who opts to pay tax under composition
scheme may supply services other than restaurant services, of value not exceeding 10% of the turnover
in a State or Union territory in the preceding financial year or X 5 lakh, whichever is higher.

In the given case, since Mr. Ajay is an exclusive supplier of services other than restaurant services [viz.
repair services], he is not eligible for composition scheme under section 10(1) & 10(2).

However, section 10(2A) provides an option to a registered person (subject to certain conditions)
whose aggregate turnover in the preceding financial year is upto ¥ 50 lakh and who is not eligible to pay
tax under composition scheme under section 10(1) & 10(2), to pay tax @ 3% [Effective rate 6% (CGST+
SGST/UTGST)] of the turnover of supplies of goods and services in the State or Union territory.

Thus, in view of the above-mentioned provisions, Mr. Ajay is eligible to avail the composition scheme
under section 10(2A) as his aggregate turnover in the preceding FY does not exceed X 50 lakh and he is
not eligible to opt for the composition scheme under section 10(1) & 10(2).

Thus, the amount of tax payable by him as per the composition scheme under section 10(2A) is
%2,10,000 [6% of X 35 lakh].

A registered person cannot opt for composition scheme under section 10(2A), if, inter alia, he is
engaged in making any inter-State outward supplies. However, there is no restriction on inter-State
procurement of goods. Hence, answer will remain the same even if Mr. Ajay procures few items from
neighboring State of Madhya Pradesh.

11. (i) The registered person, whose aggregate turnover in the preceding financial year does not exceed
% 1.5 crore, may opt to pay tax under composition levy, under section 10(1) and 10(2).

The scheme can be availed by an intra-State supplier of goods and supplier of restaurant service.
However, the composition scheme permits supply of marginal services (other than restaurant
services) for a specified value along with the supply of goods and restaurant service, as the case
may be.

Thus, M/s United Electronics can opt for composition scheme for the current financial year as its
aggregate turnover is less than X 1.5 crore in the preceding financial year and it is not engaged in
inter-State outward supplies.

(ii) The registered person opting for composition scheme, under section 10(1) and 10(2), can also
supply services (other than restaurant services) for a value up to 10% of the turnover in the
preceding year or X 5 lakh, whichever is higher, in the current financial year.

Thus, M/s United Electronics can supply repair and maintenance services up to a value of ¥ 12
lakh [10% of X 120 lakh or X 5 lakh, whichever is higher] in the current financial year.

RS PG> P RS RS PG
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CHAPTER - 4

PLACE OF SUPPLY

CHAPTER OVERVIEW

Place of supply of goods other than
— supply of goods imported into, or
exported from INDIA [Section 10]

Place of supply of services where location
of supplier of service and the location of
the recipient of service is in INDIA
[Section 12]
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4.1 INTRODUCTION

° GST is a destination-based tax, i.e the tax is levied at the place
where the goods or services are consumed, rather than the

place where they are produced. ' o

. The determination of ‘place of supply’ and the ‘location of the
supplier’ is essential to ascertain the nature of supply, i.e.
whether a supply is intra-State or inter- State. In other words, S“ l —
these two factors are required to determine whether a supply pp y m
is subject to SGST/UTGST plus CGST in a given State/ Union
territory or else would attract IGST if it is an inter-State supply.

o If an inter-State transaction is wrongly treated as intra-State or

vice-versa and tax paid accordingly, the correct tax will be required to be paid and refund to be claimed
for tax wrongly paid. Though no interest is levied in such a case, procedural requirements increase and
working capital gets blocked where the amount involved is huge. Hence, determining correct place of
supply is of the paramount importance.
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Section 2(86) of the CGST Act, 2017 defines ‘place of supply’ to mean the
place of supply as referred to in Chapter V of the Integrated Goods and
Services Tax Act, 2017. Thus, in order to understand the provisions of the
place of supply, we need to refer the provisions of the relevant Chapter of
the Integrated Goods and Services Tax Act, 2017.

In simple words, ‘place of supply’ is the place where the supply is
consumed. Thus, place of supply determines the jurisdiction where the tax
revenue should reach.

Now the question arises as how to determine the place of supply?

Goods, usually being tangible do not pose any significant problems for determination of their place of

due to following factors:

consumption. Services, usually being intangible pose problems w.r.t determination of place of supply mainly

The manner of delivery of a service could be altered easily.

For example, telecom service could change from postpaid to pre-paid or billing

address of the customer could be changed, repair or maintenance of software
could be changed from onsite to online; banking services earlier required
customer to go to the bank, now the customer can avail service from anywhere.

Service provider, service receiver and the service provided may not be
ascertainable or may easily be suppressed as nothing tangible moves and there

would hardly be any trail.

For supplying a service, a fixed location of service provider is not
mandatory and even the service recipient may receive service while on the
move. The location of billing could be changed overnight.

Sometime the same element may flow to more than one location, for
example, construction or other services in respect of a railway line, a
national highway or a bridge on a river which originate in one State and end
in the other State.

Similarly, a copyright for distribution and exhibition of film could be
assigned for many States in a single transaction or an advertisement or a
programme is broadcasted across the country at the same time.

An airline may issue seasonal tickets, containing
say 10 vouchers which could be used for travel
between any two locations in the country.
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The card issued by New Delhi metro could be used by a person located
in Noida, or New Delhi or Faridabad, without the New Delhi metro being
able to distinguish the location or journeys at the time of receipt of
payment.

o Services are continuously evolving and thus, continue to pose newer
challenges. For example, 15-20 years back no one could have thought of
DTH, online information, online banking, online booking of tickets,
internet, mobile telecommunication etc.

Considering the difficulties in determining the actual place of
consumption of services, the various elements involved in a service
transaction are used as proxies for determining the place of consumption

or place of supply of such services. A proxy which gives more appropriate

result than others for determining the place of supply, could be used for
determining the place of supply.

The various elements used for determining the place of supply of a service are:
(a) location of service provider

(b) location of service receiver

(c) place where the activity takes place/ place of performance

(d) place where the service is consumed

(e) place/person to which/whom actual benefit flows
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4.2

Separate rules for determining place of supply in respect of B2B and B2C transactions

In respect of B2B (business to business) transactions, the supply is made by a registered person to
another registered person and the taxes paid are taken as credit by the recipient, so such transactions
are just pass through. GST collected on B2B supplies effectively create a liability for the Government and
an asset for the recipient of such supplies in as much as the recipient is entitled to use the input tax
credit (ITC) for payment of future tax liability. For B2B transactions, the location of recipient takes
care in almost all the situations as further credit is to be taken by recipient. The recipient usually
further supplies to another customer.

The supply is consumed only when a B2B transaction is further converted into B2C (business to
consumer) transaction.

In respect of B2C transactions, the supply is made to an unregistered person who consumes the same
and the taxes paid actually reach the Government.

«In such type of transactions, the recipient is also
a registered supplier and hence eligible to take
ITC

«In such type of transactions, the recipient is
consumer or unregistered and hence, cannot
take ITC.

Provisions for determination of place of supply in GST law

Basis the above guiding principles, Chapter V of the IGST Act [Sections 10 to 14] prescribes both
general and specific rules to determine place of supply of goods and services in various circumstances.
These provisions prescribe the provisions relating to place of supply of goods and services in domestic
as well as cross-border transactions.

At the intermediate level, our discussion will be restricted to the provisions relating to the place of
supply of goods and services in domestic transactions [Section 10 and Section 12] only.

RELEVANT DEFINITIONS

Continuous journey means a journey for which a single or more than one ticket or invoice is issued at
the same time, either by a single supplier of service or through an agent acting on behalf of more than
one supplier of service, and which involves no stopover between any of the legs of the journey for which
one or more separate tickets or invoices are issued.

Explanation--For the purposes of this clause, the term “stopover” means a place where a passenger
can disembark either to transfer to another conveyance or break his journey for a certain period in
order to resume it at a later point of time [Section 2(3)].

The term conveyance has been defined in section 2(34) of the CGST Act to include a vessel, an aircraft
and a vehicle.

Fixed establishment means a place other than the place of business which is characterised by a
sufficient degree of permanence and suitable structure in terms of human and technical resources to
supply services, or to receive and use services for its own needs [Section 2(7)].
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o Location of the recipient of services means:

(a) where a supply is received at a place of business for which registration has been obtained, the
location of such place of business;

(b) where a supply is received at a place other than the place of business for which registration has
been obtained, that is to say, a fixed establishment elsewhere, the location of such fixed
establishment;

(c) where a supply is received at more than one establishment, whether the place of business or fixed
establishment, the location of the establishment most directly concerned with the receipt of the

supply; and
(d) in absence of such places, the location of the usual place of residence of the recipient [Section
2(14)].
o The definition of ‘fixed establishment’ for this purpose has been discussed above. The definition of

‘place of business’ is discussed later.

The above definition relates only to services. The term ‘location of recipient of goods’' has not been |

defined in the Act.
Place of business for. - |
which registration is g ’
; place of business
obtained
» Fixed establishment Location of such
Supply received at — elsewhere fixed establishment

Location of the
establishment most
directly concerned
with the receipt of

supply

More than one
establishment, whether
place of business or fixed
establishment

In absence of such Usual place of residence
places of the recipient

o Location of the supplier of services means:

(a) where a supply is made from a place of business for which registration has been obtained, the
location of such place of business;

(b) where a supply is made from a place other than the place of business for which registration has
been obtained, that is to say, a fixed establishment elsewhere, the location of such fixed
establishment;

(c) where a supply is made from more than one establishment, whether the place of business or fixed
establishment, the location of the establishment most directly concerned with the provision of the
supply; and Location of recipient of services

(d) in absence of such places, the location of the usual place of residence of the supplier [Section
2(15)].

The above definition relates only to services. The term ‘location of supplier of goods’ has not been
defined in the Act.
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As already pointed out that ‘Location of supplier of goods’ is not defined in the law, only the location
of supplier of services is defined. Services being intangible, sometimes, leave no trail as to the location ‘from’
where they are supplied and for that reason, a specific definition is required. Whereas in case of goods, it is

easier to determine as to where the goods are actually ‘located’. Taking a cue from the definition of the place
of supply (defined below), location of supplier of goods is where business is ordinarily carried on or where

the goods themselves are located.
o Place of business includes

(a) a place from where the business is ordinarily carried on, and includes a
warehouse, a godown or any other place where a taxable person stores his
goods, supplies or receives goods or services or both; or

(b) aplace where a taxable person maintains his books of account; or

(c) aplace where a taxable person is engaged in business through an agent, by
whatever name called; [Section 2(85)]

This is an inclusive definition and is applicable for both goods and services. I
o Supply shall have the same meaning as assigned to it in section 7 of the Central Goods and Services Tax
Act [Section 2(21)].
o Recipient of supply of goods or services or both, means—
o where a consideration is payable for the supply of goods or services or both, the person who is

liable to pay that consideration;

o where no consideration is payable for the supply of goods, the person to whom the goods are
delivered or made available, or to whom possession or use of the goods is given or made available;

and

o where no consideration is payable for the supply of a service, the person to whom the service is
rendered, and any reference to a person to whom a supply is made shall be construed as a
reference to the recipient of the supply and shall include an agent acting as such on behalf of the
recipient in relation to the goods or services or both supplied [Section 2(93) of the CGST Act] .
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o Supplier in relation to any goods or services or both, shall mean the person supplying the said goods or
services or both and shall include an agent acting as such on behalf of such supplier in relation to the
goods or services or both supplied [Section 2(105) of the CGST Act].

o Words and expressions used and not defined in the IGST Act but defined in the after supplies Central
Goods and Services Tax Act, the Union Territory Goods and Services Tax Act and the Goods and Services
Tax (Compensation to States) Act shall have the same meaning as assigned to them in those Acts
[Section 2(24)].

4.3 PLACE OF SUPPLY OF GOODS OTHER THAN SUPPLY OF GOODS IMPORTED
INTO, OR EXPORTED FROM INDIA [SECTION 10]

STATUTORY PROVISIONS

Section | Place of supply of goods other than supply of goods imported into, or exported from India
10

Sub- Clause Particulars
section

(D The place of supply of goods, other than supply of goods imported into, or exported from India,
shall be as under,—-

(a) where the supply involves movement of goods, whether by the supplier or the recipient
or by any other person, the place of supply of such goods shall be the location of the
goods at the time at which the movement of goods terminates for delivery to the
recipient;

(b) where the goods are delivered by the supplier to a recipient or any other person on the
direction of a third person, whether acting as an agent or otherwise, before or during
movement of goods, either by way of transfer of documents of title to the goods or
otherwise, it shall be deemed that the said third person has received the goods and the
place of supply of such goods shall be the principal place of business of such person;

() where the supply does not involve movement of goods, whether by the supplier or the
recipient, the place of supply shall be the location of such goods at the time of the
delivery to the recipient;

(d) where the goods are assembled or installed at site, the place of supply shall be the place
of such installation or assembly;

(e) where the goods are supplied on board a conveyance, including a vessel, an aircraft, a
train or a motor vehicle, the place of supply shall be the location at which such goods are
taken on board.

(2) Where the place of supply of goods cannot be determined, the place of supply shall be determined
in such manner as may be prescribed.

ANALYSIS

Section 10 prescribes the provisions for determining the place of supply of goods in domestic
transactions, i.e. within India. Sub-section (1) of section 10 sets out five rules to provide the place of supply
of goods in the following specific situations:
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0]

9

. Section 10(1)

Each of the above situation is discussed below. For residual cases, sub-section (2) of section 10 provides

that where the place of supply of goods cannot be determined, the Government may prescribe the
manner to ascertain the same.

It must be kept in mind that the provisions of section 10 discussed hereunder are all in relation
to domestic supply of goods.

Supply involving movement of goods [Section 10(1)(a)]

o In case of supply involving movement of goods, the place of supply is the location of the
goods at the time when the movement of goods terminates (ends) for delivery to the
recipient.

o The ‘location of the goods’ is a question of fact to be ascertained by observing the journey that the

goods so supplied make from their origin (from supplier) to termination (with the recipient). This
movement, however, can be undertaken by the supplier or recipient or even any other person
(like transporter) after having disclosed the destination of the movement of goods.

o It is important to understand that this provision does not apply in cases where there is no
movement of goods. Also, the provision does not link itself to transfer of property in goods but to
the movement of the goods.

Example 1 : Babban Pvt. Ltd. of Nasik, Maharashtra sells 10 refrigerators to Chaggan Pvt. Ltd. of Pune,
Maharashtra for delivery at place of business of Chaggan Pvt. Ltd. in Pune. The place of supply is Pune in
Maharashtra.

Example 2 : Babban Pvt. Ltd. of Nasik, Maharashtra sells 20 refrigerators to Dhakkan Pvt. Ltd. of
Ahmedabad, Gujarat for delivery at place of business of Dhakkan Pvt. Ltd. in Ahmedabad. The place of
supply is Ahmedabad.

(i)

Supply involving movement of goods where goods are delivered to recipient on the instruction of
third person — ‘Bill to Ship to’ Supply [Section 10(1)(b)]

Clause (b) of section 10(1) lays down the provisions to determine the place of supply in cases where
there is a tripartite arrangement of supply, commonly known as ‘bill to ship to’ transactions or where
there is a sale of goods in transit by the original buyer/ agents.
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As per section 10(1)(b),

If the goods are delivered to a recipient or any other person by the supplier

\ 4

on the instructions of a third person (original buyer), who may be acting as
an agent or on his own account

\ 4

before or during movement of goods (but not after the movement
terminates)

) 4

whether or not there is a transfer of documents of title to the goods

) 4

it is deemed that the third person has received the goods and the place of
supply is the principal place of business of such third person

° In simple words, where goods are delivered by the supplier to the recipient at the instruction of a third
person, the place of supply is the principal place of business of such third person and not of the actual
recipient.

o It is important to identify the two supplies involved in this transaction- one supply is by supplier to

third person and second supply is by third person to recipient. This provision deals only with the first
limb of supply, i.e. supply by supplier to third person.

o Second limb of supply, i.e. supply by third person to recipient will be governed by the provisions of
section 10(1)(a), i.e. the place of supply will be the location of the goods at the time when the movement
of goods terminates (ends) for delivery to the recipient.

Supply by supplier to third person

_ Gives instructions to

L

| 3
Deemed to be received by

.
=

Issues invoice to B

Goods delivered

Place of supply: Location of

T

= principal place of business of B
i (third person), i.e. Haryana -
i

as per
instructions of B

Supply chargeable to IGST

o Even though section 2(93) of CGST Act defines recipient, inter alia, as the ‘payer of the consideration’; in
this provision, recipient’ is the one who actually collects the goods and the third person is the one who
enjoys privity with the supplier to be able to direct him to deliver the goods and also usually makes
payment to the supplier.
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Supply by third person to recipient

Place of supply: Location of
goods at the time when the
movement of goods terminates
~ for delivery to C (recipient), i.e.
‘New Delhi - Supply chargeable to
: 1GST

e -
-

] NN R

Questions 1 :

Tolaram Ltd. (a supplier registered in Uttar Pradesh having principal place of business at Noida) asks
Bholaram Ltd. of Ahmedabad, Gujarat to deliver 50 washing machines to its buyer Jholaram Ltd. at Jaipur,
Rajasthan. The place of supply of supply between Tolaram Ltd. and Jholaram Ltd. is and place of
supply of supply between Bholaram Ltd. and Tolaram Ltd. Is

(a) ajasthan; Uttar Pradesh (b)  Uttar Pradesh; Gujarat;

(c) Uttar Pradesh; Rajasthan; (d)  Rajasthan; Gujarat

(iii) Supply not involving movement of goods [Section 10(1)(c)]

If the supply does not involve movement of goods, the place of supply is the location of goods at
the time of delivery to the recipient.

Example 3 : Newton Pvt. Ltd. (New Delhi) has leased its machine (cost ¥ 8,00,000)
to Gravity Pvt. Ltd. (Noida, Uttar Pradesh) for production of goods on a monthly
rent of ¥ 35,000. After 12 months Gravity Pvt. Ltd. requested Newton Pvt. Ltd. to
sell the machine to it for ¥ 5,00,000, which is agreed to by Newton Pvt. Ltd.

In this case, there will be no movement of goods and the same will be sold on as

is where is basis. Thus, the location of the machine at the time of such sale will be

the place of supply, i.e. Noida.

Example 4 : Gangadhar Ltd. (Mumbai, Maharashtra) opens a new branch office at ~ = l’i”'
Gurugram, Haryana. It purchases a building for office from Gajodhar Builders
(Gurugram). It also enters into a separate contract with Gajodhar Builders for
purchase of pre-installed office furniture and fixtures in the building. Though

there will be no GST liability on purchase of building (as sale of building is

covered under Schedule III to CGST Act), office furniture and fixtures will be liable

to GST. Since there is no movement of office furniture and fixtures, the place of supply of such goods is

their location at the time of delivery to the recipient (Gangadhar Ltd.), i.e. Gurugram.
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(iv) Supply involving installation or assembly of goods [Section 10(1)(d)]

If the supply involves goods which are to be installed or assembled at
site, the place of supply is the place of such installation or assembly.

This is a case of composite supply of goods wherein two supplies are
involved, supply of goods and ancillary supply of installation/assembling
service. The principal supply is supply of goods which are being installed.

Example 5 : Ghoomghoom Pvt. Ltd. (New Delhi) purchases a machine from
Dhoom Pvt. Ltd. (New Delhi) for being installed in its factory at Noida, Uttar

Pradesh. The place of supply is the site at which the machine is installed,

i.e. Noida.

Example 6 : Pure Refineries (Mumbai, Maharashtra) gives a contract to
Mowgli Ltd. (Ranchi, Jharkhand) to supply a machine which is required to be
assembled in a power plant in its refinery located in Kutch, Gujarat. The place of

supply is the site of assembly of machine, i.e. Kutch even though Pure refineries

is located in Maharashtra.

(v) Goods supplied on board a conveyance [Section 10(1)(e)]

o When goods are sold supplied during a journey on board a conveyance, it becomes difficult to
determine the place of supply of goods - whether it is the location from where the journey
originates or whether it is the destination or whether it is any of the locations covered by the
conveyance during the journey.

o Therefore, section 10(1(e) specifically provides for determination of place of supply of goods
supplied on board a conveyance.

o Examples of goods supplied on board a conveyance can be books and miscellaneous items
supplied by the hawkers in train etc.

o Section 10(1)(e) lays down that place of supply of goods supplied on a board a conveyance
like aircraft, train, vessel, motor vehicle is the location where such goods have been taken
on board.

o Place of supply of goods supplied on board a conveyance is determined under this provision even
if the supply has been made by any of the passenger on board the conveyance and not by the
carrier of the conveyance.

Example 7 : Maurya (New Delhi) boards the New Delhi-Kota train at New Delhi. He sells the
goods taken on board by him (at New Delhi), in the train, at Jaipur during the journey. The place

of supply of goods is the location at which the goods are taken on board, i.e. New Delhi and not

Jaipur where they have been sold.
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4.4 PLACE OF SUPPLY OF SERVICES WHERE LOCATION OF SUPPLIER OF
SERVICE AND THE LOCATION OF THE RECIPIENT OF SERVICE IS IN INDIA
[SECTION 12]

service is in India

STATUTORY PROVISIONS

Section 12 Place of supply of services where location of supplier of service and the location of the recipient of

Sub-
section

Clause

Particulars

(1)

The provisions of this section shall apply to determine the place of supply of services
where the location of supplier of services and the location of the recipient of services is
in India.

(2)

The place of supply of services, except the services specified in sub-sections (3) to
(14)1__

(a)

made to a registered person shall be the location of such person;

(b)

made to any person other than a registered person shall be,—-

(i) | the location of the recipient where the address on record exists; and

(ii) | the location of the supplier of services in other cases.

(3)

The place of supply of services,——

()

directly in relation to an immovable property, including services provided by
architects, interior decorators, surveyors, engineers and other related experts or
estate agents, any service provided by way of grant of rights to use immovable
property or for carrying out or coordination of construction work; or

(b)

by way of lodging accommodation by a hotel, inn, guest house, home stay, club or
campsite, by whatever name called, and including a house boat or any other vessel; or

(c)

by way of accommodation in any immovable property for organising any marriage or
reception or matters related thereto, official, social, cultural, religious or business
function including services provided in relation to such function at such property; or

(d)

any services ancillary to the services referred to in clauses (a), (b) and (c),

shall be the location at which the immovable property or boat or vessel, as the case
may be, is located or intended to be located:

Provided that if the location of the immovable property or boat or vessel is located or
intended to be located outside India, the place of supply shall be the location of the
recipient.

Explanation.-Where the immovable property or boat or vessel is located in more than
one State or Union territory, the supply of services shall be treated as made in each of
the respective States or Union territories, in proportion to the value for services
separately collected or determined in terms of the contract or agreement entered into
in this regard or, in the absence of such contract or agreement, on such other basis as
may be prescribed.
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Sub- Clause Particulars
section
(4) The place of supply of restaurant and catering services, personal grooming, fitness,

beauty treatment, health service including cosmetic and plastic surgery shall be the
location where the services are actually performed.

(5) The place of supply of services in relation to training and performance appraisal to

(a) aregistered person, shall be the location of such person;

(b) a person other than a registered person, shall be the location where the services are
actually performed.

(6) The place of supply of services provided by way of admission to a cultural, artistic,
sporting, scientific, educational, entertainment event or amusement park or any other
place and services ancillary thereto, shall be the place where the event is actually held
or where the park or such other place is located.

(7) The place of supply of services provided by way of ,—

(a) organisation of a cultural, artistic, sporting, scientific, educational or entertainment
event including supply of services in relation to a conference, fair, exhibition,
celebration or similar events; or

(b) services ancillary to organisation of any of the events or services referred to in clause
(a), or assigning of sponsorship to such events,-

(i) | to aregistered person, shall be the location of such person;

(ii) | to a person other than a registered person, shall be the place where the event is
actually held and if the event is held outside India, the place of supply shall be the
location of the recipient.

Explanation.-——~Where the event is held in more than one State or Union territory and a
consolidated amount is charged for supply of services relating to such event, the place
of supply of such services shall be taken as being in each of the respective States or
Union territories in proportion to the value for services separately collected or
determined in terms of the contract or agreement entered into in this regard or, in the
absence of such contract or agreement, on such other basis as may be prescribed.

(8) The place of supply of services by way of transportation of goods, including by mail or
courier to,——

(a) a registered person, shall be the location of such person;

(b) a person other than a registered person, shall be the location at which such goods are
handed over for their transportation.

Provided that where the transportation of goods is to a place outside India, the place of
supply shall be the place of destination of such goods.

9) The place of supply of passenger transportation service to,—

(a) aregistered person, shall be the location of such person;
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Sub-
section

Clause

Particulars

(b)

a person other than a registered person, shall be the place where the passenger
embarks on the conveyance for a continuous journey:

Provided that where the right to passage is given for future use and the point of
embarkation is not known at the time of issue of right to passage, the place of supply of
such service shall be determined in accordance with the provisions of sub-section (2).

Explanation.—-For the purposes of this sub-section, the return journey shall be treated
as a separate journey, even if the right to passage for onward and return journey is
issued at the same time.

(10)

The place of supply of services on board a conveyance, including a vessel, an aircraft, a
train or a motor vehicle, shall be the location of the first scheduled point of departure
of that conveyance for the journey.

(11)

The place of supply of telecommunication services including data transfer,
broadcasting, cable and direct to home television services to any person shall,—

(a)

in case of services by way of fixed telecommunication line, leased circuits, internet
leased circuit, cable or dish antenna, be the location where the telecommunication line,
leased circuit or cable connection or dish antenna is installed for receipt of services;

(b)

in case of mobile connection for telecommunication and internet services provided on
post-paid basis, be the location of billing address of the recipient of services on the
record of the supplier of services;

(c)

in cases where mobile connection for telecommunication, internet service and direct
to home television services are provided on pre-payment basis through a voucher or
any other means,—-

(i) | through a selling agent or a re-seller or a distributor of subscriber identity
module card or re-charge voucher, be the address of the selling agent or re-seller
or distributor as per the record of the supplier at the time of supply; or

(ii) | by any person to the final subscriber, be the location where such pre- payment is
received or such vouchers are sold;

(d)

in other cases, be the address of the recipient as per the records of the supplier of
services and where such address is not available, the place of supply shall be location
of the supplier of services:

Provided that where the address of the recipient as per the records of the supplier of
services is not available, the place of supply shall be location of the supplier of services:

Provided further that if such pre-paid service is availed or the recharge is made
through internet banking or other electronic mode of payment, the location of the
recipient of services on the record of the supplier of services shall be the place of
supply of such services.

Explanation.-——~Where the leased circuit is installed in more than one State or Union

territory and a consolidated amount is charged for supply of services relating to such
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Sub- Clause Particulars
section

circuit, the place of supply of such services shall be taken as being in each of the
respective States or Union territories in proportion to the value for services separately
collected or determined in terms of the contract or agreement entered into in this
regard or, in the absence of such contract or agreement, on such other basis as may be
prescribed.

(12) The place of supply of banking and other financial services, including stock broking
services to any person shall be the location of the recipient of services on the records

of the supplier of services:

Provided that if the location of recipient of services is not on the records of the
supplier, the place of supply shall be the location of the supplier of services.

(13) The place of supply of insurance services shall, ——

(a) | to aregistered person, be the location of such person;

(b) | to a person other than a registered person, be the location of the recipient of

services on the records of the supplier of services.

(14) The place of supply of advertisement services to the Central Government, a State
Government, a statutory body or a local authority meant for the States or Union
territories identified in the contract or agreement shall be taken as being in each of
such States or Union territories and the value of such supplies specific to each State or
Union territory shall be in proportion to the amount attributable to services provided
by way of dissemination in the respective States or Union territories as may be
determined in terms of the contract or agreement entered into in this regard or, in the

absence of such contract or agreement, on such other basis as may be prescribed.

ANALYSIS

Section 12 contains the provisions for determining the place of supply of services where both the
‘location of supplier of services” and the ‘location of recipient of services’ are in India.

Section 12 lays down a general rule to determine the place of supply of services as well as few other
rules to determine place of supply of certain specific services. Thus, place of supply is determined as per
general rule in respect of services other than the ones covered by the specific rules. It is also important to
note that in many cases, the section provides different places of supply for a service supplied to registered
and unregistered persons.

It must be kept in mind that the provisions of section 12 discussed hereunder are all in relation
to the domestic supply of services.

(i) General Rule [Section 12(2)]

o The rule is applicable only if the supply of service does not fall in any of the specific cases
provided under section 12. The rule provides that the place of supply of services made to a
registered person is the location of the person receiving the services. Since the supplier has
the GSTIN of the person receiving the service, the location of such GSTIN is the place of supply.
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*Place of supply is location of person receiving
services

However, if the services is supplied to an unregistered person, the place of supply is:

a) the location of such unregistered person, if the address of the unregistered person is available in
the records of the supplier

b)  thelocation of the supplier of services in other cases.

The provision can be summarized as under:

Nature of Supply Place of Supply

Recipient is Recipient is unregistered

registered
Supply of services other than the | Location of | a) If the address of the unregistered person is
ones specified in sub-sections (3) | recipient available in the records of the supplier, the
to (14) of section 12 location of such unregistered person.

b) In other cases, the location of the supplier of
services

& The default presumption for place of supply in respect of registered recipients (B2B supply of
services) is the location of such person. Since the recipient is registered, address of recipient is
always there and the same can be taken as proxy for place of supply.

© The default presumption for place of supply in respect of unregistered recipients (B2C supply of
services) is also the location of recipient. However, in many cases, the address of recipient is not
available; in such cases, location of the supplier of services is taken as proxy for place of supply.

For instance, there are various B2C services where the address of the recipient is not recorded by
the supplier of services. For instance, a person may visit a bank branch where he is not a regular
customer and may get a demand draft against cash or request for conversion of foreign currency
into local currency. The bank branch charges commission towards its consideration for the services
supplied by it. The place of supply in such cases would be determined based on the location of the
branch of the bank as the bank branch doesn’t have the address of the said service recipient as a
normal business practice.

Example 8 : Mr. Aryabhatt (a Chartered Accountant registered in New Delhi) makes a supply of service to
his client Champak Pvt. Ltd. of Noida, Uttar Pradesh (registered in Uttar Pradesh). In this case, since the
supply is made to a registered person, the place of supply is the location of the registered recipient, i.e.
Noida.

Example 9 : Mr. Heeralal, a Chartered Accountant in Gurugram, Haryana, (registered in Haryana) provides
consultancy services to his client Mr. Pannalal who is a resident of New Delhi but is not registered under
GST. If the address of Mr. Pannalal is available in the records of Mr. Heeralal, location of Mr. Pannalal, i.e.

New Delhi will be the place of supply, else the location of Mr. Heeralal, which is Gurugram, will be the

place of supply.
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(i)

Services in relation to an immovable property or lodging accommodation in a hotel/boat/vessel etc.
[Section 12(3)]

Section 12(3) covers supplies of services which are (i) directly in relation to an immovable property, or
(ii) by way of lodging accommodation in a hotel, etc. or a house-boat or vessel, or accommodation in any
immovable property for organizing social, business functions etc. Such services are classified in the
following major categories :

(a) Services provided directly in relation to an immovable property including those by

AL\
w7

° architects,

° interior decorators,

J surveyors,

o engineers and other related experts,
° estate agents

(b) Service provided by way of grant of rights to use immovable property or for carrying out or co-
ordination of construction work

(c) Services provided by way of lodging accommodation by a:

o hotel
° inn
o guest house

° home stay

o club

o campsite

o house boat
o vessel

ervices provide way of accommodation in an immovable
d) Servi provided by y of dati i i bl
property for organizing

o any marriage/reception or matters related thereto,

o official, social, cultural, religious or business functions

o including services provided in relation to such function at such
property

(e) Services ancillary to the above-mentioned services

In all above cases, location of the immovable property or the boat or the vessel or where such
immovable property or the boat or the vessel is intended to be located, is the place of supply.

This provision is applicable on property already constructed/ developed as
well as on the property yet to be constructed/ developed. For example, if the
services have been supplied for an immovable property which is yet to be

the immovable
property/boat/vessel is
located or intended to be
located outside India, the
location of recipient of
the services shall be the
place of supply.

This provision is applicable on property already constructed/ developed as
well as on the property yet to be constructed/ developed. For example, if the
services have been supplied for an immovable property which is yet to
beconstructed/developed (e.g. architect’s services for drawing the plan of a
building), the place where such immovable property is intended to be located is the place of supply.
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Example 10 : Sunami Builders (Mumbai) is constructing a factory building
for Skylab Pvt. Ltd. (Kolkata), in New Delhi. The place of supply is the location

of immovable property, i.e. New Delhi.

Example 11 : Shah and Shah, an architectural firm at Kolkata, has been hired

by Maurya Builders of Mumbai to draw up a plan for a high rise building to be

constructed by them in Ahmedabad, Gujarat. The place of supply is the place where the immovable

property is intended to be located, i.e. Ahmedabad.

Example 12 : Kautilya, a Chartered Accountant, (New Delhi) travels to Mumbai for business and stays in a
hotel there. The place of supply of accommodation service is the place where the hotel is located, i.e.
Mumbai.

Example 13 : Goluram, a consulting engineer based in Mumbai, Maharashtra renders professional services
in respect of an immovable property of Bholuram of Bangalore located in Australia. Since the immovable

property is located outside India, the place of supply of service is the location of recipient, i.e. Bangalore

and not the place where the immovable property is located (Australia)2.

The provision can be summarized as under:

Nature of Supply Location of immovable Place of Supply
property/ boat/ vessel

Supply of services relating to immovable | In India Location of such
property or lodging accommodation in a immovable property/
hotel/boat/ vessel or accommodation in an boat/ vessel
immovable property for

social/business/religious/cultural functions Outside India Loc'at.ion of  the

recipient

Immovable property/Boat/Vessel located in more than one State/Union territory

Sometimes immovable property may extend to more than one
location, for example, a railway line, a national highway or a
bridge on a river may originate in one State and end in the other
State or a house boat stay may traverse more than one State.

In such cases, i.e. where the immovable property or boat or vessel

is located in more than one State/Union territory, the service is
deemed to have been supplied in each of the respective States/Union territories, in proportion to
the value for the services determined in terms of the contract or agreement entered into in this
regard.

Manner of determining proportionate value of service in the absence of a contract or agreement

In the absence of a contract or agreement between the supplier and recipient of services, the
proportionate value of services supplied in different States/Union territories (where the immovable
property or boat or vessel is located) is computed in accordance with rule 4 of the IGST Rules as under:
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S. No. Type of service in relation to immovable property Factor which determines the
proportionate value of service
supplied in different States/Union
territories

(a) Service provided by way of lodging accommodation by | Number of nights stayed in such
hotel, inn, guest house etc. and its ancillary services | property Refer Example 14 on next page
(other than the cases where such property is a single
property located in 2 or more contiguous States/ Union
territories or both)

(b) o All  other services provided in relation to | Area of the immovable property lying in
immovable property including services by way of | each State/ Union territories
accommodation in any immovable property for | pafer Example 15

organising any marriage or reception etc. and in
cases of supply of accommodation by a hotel, inn,
guest house, club or campsite, by whatever name
called where such property is a single property
located in 2 or more contiguous States or/and
Union territories

o Services ancillary to services mentioned above
(9 Services by way of lodging accommodation by a house | Time spent by the boat or vessel in each
boat or vessel and its ancillary services such State/ Union territories, to be

determined on the basis of declaration
made by the service provider

Refer Example 16

Example 14 - Lodging accommodation by hotel/inn/guest house etc. and ancillary
services excluding the property located in 2 or more contiguous States/ Union
territories or both Dondrila Hotel chain charges a consolidated sum of ¥ 30,000/-

for stay in its two establishments in Delhi and Agra, where the stay in Delhi is for

2 nights and the stay in Agra is for 1 night. The place of supply in this case is both

Delhi and Uttar Pradesh and the service shall be deemed to have been provided in Delhi and Uttar
Pradesh in the ratio of 2:1 respectively. The value of services provided will thus be apportioned as
% 20,000/- in Delhi and X 10,000/~ in Uttar Pradesh.

Example 15 - Other services provided in relation to immovable property There is
a piece of land of area 20,000 square feet which is partly in State S1 say 12,000
square feet and partly in State S2, say 8000 square feet. Site preparation work has

been entrusted to Munna Constructions. The ratio of land in the two States works
out to 12:8 or 3:2 (simplified).

The place of supply is in both S1 and S2. The service shall be deemed to have been provided in the ratio of
12:8 or 3:2 (simplified) in the States S1 and S2 respectively. The value of the service shall be accordingly

apportioned between the States.
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Example 16 - Lodging accommodation by a house boat or vessel and its ! :
ancillary services A company C provides the service of 24 hours accommodation in

a houseboat, which will transit both in Kerala and Karnataka in as much as the guests

board the house boat in Kerala and stay there for 22 hours but it also moves into
Karnataka for 2 hours (as declared by the service provider). The place of supply of this service is in the
States of Kerala and Karnataka. The service shall be deemed to have been provided in the ratio of 22:2 or

11:1 (simplified) in the States of Kerala and Karnataka, respectively. The value of the service shall be

accordingly apportioned between the States.

Questions 2 :

Brijraj is on a business trip for 5 days where he has to stay for 3 days in Mumbai (Maharashtra) and 2 days in
Ahmedabad (Gujarat). He stays in the hotels of Royal Group of Hotels for which a consolidated sum of
50,000/- was charged by the hotel for stay in its two establishments in Mumbai and Ahmedabad for 3 nights

and 2 nights respectively. The place of supply in this case is in

(@) Maharashtra and Gujarat both and the service shall be deemed to have been provided in Maharashtra

and Gujarat in the ratio 3:2 respectively.
(b) Maharashtra as his stay was longer in Mumbai.

(c) Maharashtra and Gujarat both and the service shall be deemed to have been provided in Maharashtra

and Gujarat in the ratio 1:1 respectively.

(b) Gujarat

(iii) Restaurant and catering service, personal grooming, fitness, beauty and health services [Section 12(4)]

The place of supply of restaurant and catering services, personal grooming, fitness, beauty
treatment, health service including cosmetic and plastic surgery is the location where such
services are actually performed.
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Example 17 : Mr. Dadlani, a businessman from Hyderabad dines in a restaurant at Mumbai while on a
business trip. The place of supply of restaurant service is the location where such service is performed, i.e.
Mumbai.

Example 18 : Timmy Ferreira, a makeup artist at Kolkata, goes to Jaipur, Rajasthan for doing the makeup
of Ms. Simran Kapoor, a Bollywood actress based in Mumbai. The place of supply is the location where
such service is performed, i.e. Jaipur.

(iv) Training and performance appraisal services [Section 12(5)]

The place of supply of services in relation to training and
performance appraisal depends upon whether the supply is B2B or B2C.

In B2B supply, i.e. where the recipient of service is a registered
person, the place of supply is the location of such person.

However, in case of B2C supply, i.e. where the recipient of service is
unregistered, the place of supply is the place where the service is actually
performed.

Example 19 : Mr. Suresh (unregistered person based in Noida) signs up with [_
Excellent Linguistics (New Delhi) for receiving training on English speaking at

their New Delhi Centre. Since the recipient is unregistered, the place of supply W
is the location where services are provided, i.e. New Delhi.

Questions 3 :

DEO Consultants (Kolkata) impart GST training to accounts and finance personnel of Sun Cements Ltd.,
Guwahati, Assam (registered office) at the company’s Mumbai (Maharashtra) office which is also registered

under GST. The contract is entered with Guwahati office. In the given case, place of supply is

(a) Kolkata (b)  Assam

(¢) Maharashtra (d)  Either Assam or Maharashtra at the option of Sun Cements Ltd

(v) Services by way of ADMISSION to events/amusement park/other places [Section 12(6)]

The place of supply of following services-

(i) services provided by way of ADMISSION to following types of events:

Cultural
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(ii) services provided by way of ADMISSION to amusement park or any other place

(iii) services ancillary to the above-mentioned services

is the place where the event is actually held or where the park or such other place is located.

Example 20 : Virubhai Virani, a resident of Ghaziabad, Uttar Pradesh, buys a ticket for a circus organized
at Gurugram, Haryana by a circus company based in New Delhi. The place of supply is the location where
the circus is held, i.e. Gurugram.

Example 21 : Manasvi of New Delhi buys a ticket for an amusement park located in Noida, Uttar Pradesh.

The place of the supply is the location where the park is located, i.e. Noida.

(vi) ORGANISATION of events [Section 12(7)]

o For supplies related to ORGANISATION of events or assigning sponsorship to such events, the
place of supply depends on whether the supply is made to a registered person or an unregistered
person.

o When such service is provided to a registered person, the place of supply is location of
recipient.

° When it is provided to an unregistered person, the place of supply is the location where the
event is actually held and if the event is held outside India, the place of supply is the
location of recipient.

° The event can be a cultural, artistic, sporting, scientific, educational or entertainment event. It can
also be a conference, fair, exhibition, celebration or other similar event.

o Place of supply of services ancillary to organisation of such type of events or assigning of
sponsorship to such events is also determined under subsection (7) of section 12, i.e. in the
manner described above. The provision can be summarized as under:

Nature of Supply Place of Supply
Recipient is Recipient is
registered unregistered
Organisation of events or services ancillary to the same or | Location of | Location where the
assigning of sponsorship to such events recipient event is held
Organisation of events outside India Location of recipient

Example 22 : Mega Events, an event management company at New Delhi, organizes an award function for
Shah Diamond Merchants of Ahmedabad (registered in Gujarat), at Mumbai. Since the recipient is a
registered person, the place of supply is the location of the recipient, i.e. Ahmedabad.

Example 23 : Mega Events, an event management company at New Delhi, organizes an award function for
Shah Diamond Merchants of Ahmedabad (registered in Gujarat), in Mauritius. Since the recipient is a

registered person, the place of supply is the location of the recipient, i.e. Ahmedabad.

Event held in more than one State/Union territory

If the event is held in more than one State/Union territory and a consolidated amount is charged for
services relating to such event, the place of supply of such services is deemed to be in each of the
respective States/Union territories in proportion to the value for services determined in terms of the
contract or agreement entered into in this regard.
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o The above provision is applicable only when the recipient is unregistered, as for a registered
recipient, the place of supply is the location of such recipient.

Manner of determining proportionate value of service in the absence of a contract or agreement

In the absence of a contract or agreement between the supplier and recipient of services, the
proportionate value of services made in different States/Union territories (where the event is held) is
computed in accordance with rule 5 of the IGST Rules by the application of generally accepted accounting
principles.

Example 24 : An event management company —

Moonlight Events Private Limited — has to organize some promotional events in
States S1 and S2 for a recipient Mr. Atmaram (unregistered). 3 events are to be
organized in S1 and 2 in S2. They charge a consolidated amount of

% 10,00,000 from Mr. Atmaram.

The place of supply of this service is in both the States S1 and S2. Say the proportion arrived at by the
application of generally accepted accounting principles is 3:2. The service shall be deemed to have been
provided in the ratio 3:2 in S1 and S2 respectively. The value of services provided will thus be apportioned
as ¥ 6,00,000/- in ST and ¥ 4,00,000/- in S2.

Questions 4 :

Grand Wedding Planners (Chennai) is hired by Laddoo Singh (unregistered person based in Hyderabad) to
plan and organise his wedding. The place of supply is (i) if wedding is to be held at New Delhi, or
(ii) if wedding is to be held in Seychelles.

(@) New Delhi; Hyderabad (b)  New Delhi; Seychelles

(c) Chennai; Seychelles (b)  Chennai; Hyderabad

(vii) Transportation of goods including mail or courier [Section 12(8)]

The place of supply of services by way of transportation of goods, If the goods are
transported outside
India, the destination
of such goods is

place of supply.

including by mail or courier, etc. provided to a registered person, is the
location of such person. However, where such services are provided to an
unregistered person, the place of supply is the location at which such
goods are handed over for their transportation.
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Example 25 : M/s Sukhiram Pvt. Ltd. is a registered company in New Delhi. It sends its courier to Pune
through M/s Brue Air Courier Service. The recipient being registered person, the place of supply is the
location of recipient, i.e. New Delhi.

Example 26 : Mr. Bindisaar, an unregistered person, of New Delhi sends a courier to his brother in
Amritsar, Punjab. The recipient being unregistered person, the place of supply is the location where goods
are handed over for their transportation, i.e. New Delhi.

Example 27 : Pinelaps Pvt. Ltd.,, a Goods Transportation Agency based in Kanpur, Uttar Pradesh, is hired
by Hezal Enterprises (registered supplier in Kanpur) to transport its consignment of goods to a buyer in
New Delhi. The recipient being registered, the place of supply is the location of recipient, i.e. Kanpur.

Example 28 : Sukhwinder Transports Pvt. Ltd., a Goods Transportation Agency based in Noida, Uttar
Pradesh, is hired by Chhaya Trade Links (registered supplier in New Delhi) to transport its consignment of
goods to a buyer in Kanpur, Uttar Pradesh. The recipient being registered, the place of supply is the
location of recipient, i.e. New Delhi.

Example 29 : Mr. Srikant, a manager in a Bank, is transferred from Bareilly, Uttar Pradesh to Bhopal,
Madhya Pradesh. Mr. Srikant's family is stationed in Kanpur, Uttar Pradeh. He hires Goel Carriers of
Lucknow, Uttar Pradesh (registered in Uttar Pradesh), to transport his household goods from Kanpur to
Bhopal. The recipient being unregistered person, the place of supply is the location where goods are
handed over for their transportation, i.e. Kanpur.

(viii) Passenger transportation service [Section 12(9)]

Nature of Supply Place of Supply
Recipient is Recipient is unregistered
registered

Passenger transportation Location  of | Location where the passenger embarks on the

the recipient | conveyance for a continuous journey [See

definition]

I[ssue of right to passage for future a) If the address of the unregistered person is
use and the point of boarding not available in the records of the supplier, the
known at the time of issue of right to location of such unregistered person. b) In other
passage cases, the location of the supplier of services

The return journey is treated as a separate journey, even if the tickets for onward and return journey
are issued at the same time.

Example 30 : Mr. Amar (registered person in New Delhi) travels from Mumbai to Bangalore in Airjet flight.
Mr. Amar has bought the tickets for the journey from Airjet’s office registered in New Delhi. The place of

supply is the location of recipient, i.e. New Delhi.

Example 31 : Mr. Subramanian (unregistered person in Chennai) has come to Delhi on a vacation. He buys
pre-paid Delhi Metro Card from Delhi Metro (New Delhi) for hassle free commute in the National Capital
Region. Recipient being unregistered person, the place of supply is the address of Mr. Subramanian, i.e.

Chennai. If address of Mr. Subramanian is not available with the Delhi Metro, the place of supply will be

the location of the supplier of services, i.e. New Delhi.
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Example 32 : Mr. Shyam, an unregistered person, based in Gurugram, Haryana books a two-way air
journey ticket from New Delhi to Mumbai on 5™ December. He leaves New Delhi on 10th December in a
late-night flight and lands in Mumbai the next day. He leaves Mumbai on 14th December in a morning
flight and lands in New Delhi the same day. The return journey is treated as a separate journey, even if the
tickets for onward and return journey are issued at the same time. Thus, being an unregistered person, the
place of supply for the outward and return journeys are the locations where the unregistered person
embarks on the conveyance for the continuous journey, i.e. New Delhi and Mumbai respectively.

Examples of issue of right to passage for future use-point of boarding not known at the time of
issue of right

Example 33: An airline may issue seasonal tickets, containing say 10 vouchers which could be used for
travel between any two locations in the country.

Example 34 : The card issued by New Delhi metro could be used by a person located in Noida, or New
Delhi or Faridabad, without the New Delhi metro being able to distinguish the location or journeys at the
time of receipt of payment.

(ix) Service supplied on board a conveyance [Section 12(10)]

Nature of Supply Place of Supply

Service supplied on board a conveyance* | Location of the first scheduled point of departure of
that conveyance for the journey

* Note - Conveyance includes a vessel, an aircraft, a train or a motor vehicle.

You may recollect that the proxy for place of supply of goods on board a conveyance is the location at

which the goods are taken on board. Services being intangible, the same proxy cannot be used for
determining the place of supply for services supplied on board a conveyance. Therefore, for services, the
proxy is the location of the first scheduled point of departure of that conveyance for the journey However, for
determining the place of supply of both goods and services supplied on board a conveyance, no distinction is
made between registered and unregistered recipients.

Example 35 : Mr. Raidhan is travelling from Delhi to Mumbai in an Airjet flight. He desires to watch an
English movie during the journey by making the necessary payment. The place of supply of such service of
showing ‘'movie on demand’ is the first scheduled point of departure of the conveyance for the journey,

i.e. Delhi.

(x)

cable, DTH (Direct to home) services, etc. Section 12(11) |
classifies the telecommunication services into 3 categories for
the purpose of determining the place of supply as under:

Telecommunication service [Section 12(11)]

Telecommunication services include the services of telephone, data transfer (internet), broadcasting,

Services provided using a fixed telecommunication line,

leased circuits, internet leased circuit, cable or dish antenna
Post-paid mobile connection and post-paid internet services

Pre-paid mobile connection and prepaid internet and DTH

services
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internet &
DTH
Zervices

Telecommunication Services

The place of supply of the various types of telecommunication services is tabulated as under:

Nature of Supply Place of Supply Recipient
° Fixed telecommunication | Location where the telecommunication line, leased | ANY
line circuit or cable connection or dish antenna is installed | PERSON
N Leased circuits for receipt of services
° Internet leased circuit
° Cable or dish antenna

Post-paid mobile connection and
internet services

. Location of billing address of the recipient of
services in the records of the supplier of services

. Location of the supplier of services, if the address
is not available

Pre-paid  mobile connection,
internet services and DTH services
(recharge coupon, vouchers, net
pack etc.)

Services provided through a

o selling agent

° re-seller

o distributor of subscriber
identity module card or
recharge voucher

Address of the selling agent/ re-seller/
distributor at the time of supply

Services provided by any person to
final subscriber

Location where such prepayment is received or such
vouchers are sold

Pre-paid services, the payment for
which is made through internet
banking/other electronic mode of
payment

Location of the recipient of services in the records of
the supplier of services

Other cases

o The address of the recipient as per the records of
the supplier of services

. Location of the supplier of services, if the address
is not available
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Example 36 : Mr. Samudragupta (Kolkata) gets a landline phone installed at his home in Kolkata from

Skybel Ltd. The place of supply is the location where the telecommunication line is installed, i.e. Kolkata.

Example 37 : Mr. Rajkumar (Mumbai) gets a DTH installed at his home in his village in Uttar Pradesh from
RT Ltd. The place of supply is the location where the DTH is installed, i.e. Uttar Pradesh.

Example 38 : Mr. Shastri (Mumbai) takes a post-paid mobile connection in Mumbai from Blubel Ltd. and
gives his residence address at Mumbai as the address for billing with supplier. The place of supply is the

location of billing address of the recipient, i.e. Mumbai.

Example 39 : Mr. George (New Delhi) gets his post-paid mobile bill (billing address New Delhi) paid

online from Goa. The place of supply is the location of the billing address of the recipient, i.e. New Delhi.

Example 40 : Mr. Jhumroo (Pune) purchases a pre-paid card from a selling agent in Mumbai. The place of

supply is the address of the selling agent or re-seller, i.e. Mumbai.

Example 41 : Mr. Freddy (Puducherry) gets a pre-paid mobile recharged from a grocery shop in Chennai.

The place of supply is the location where such pre-payment is received, i.e. Chennai.

Leased circuit is installed in more than one State/Union territory

If the leased circuit is installed in more than one State/Union territory and a consolidated amount is
charged for supply of services, the place of supply is deemed to be in each of the respective States/Union
territories in proportion to the value for services determined in terms of the contract or agreement entered
into in this regard.

Manner of determining proportionate value of service in the absence of a contract or agreement

In the absence of a contract or agreement between the supplier and recipient of services, the value of
services supplied in different States/Union territories (where the leased circuit is installed) is determined in
accordance with rule 6 of the IGST Rules in proportion to the number of points lying in each such State/
Union territory.

The number of points in a circuit is determined in the following manner-

(i) Inthe case of a circuit between two points or places, the starting point or place of the circuit and the end
point or place of the circuit will invariably constitute two points - Refer Example 42

(ii) Any intermediate point or place in the circuit will also constitute a point provided that the benefit of the
leased circuit is also available at that intermediate point — Refer Example 43 & 44

Example 42 : Circuit between two points or places Trinity Ltd. installs a leased circuit between the Delhi
and Mumbai offices of Inertia Pvt. Ltd. The starting point of this circuit is in Delhi and the end point of the
circuit is in Mumbai. Hence, one point of this circuit is in Delhi and another in Maharashtra. The place of
supply of this service is in the Union territory of Delhi and the State of Maharashtra. The service shall be
deemed to have been provided in the ratio of 1:1 in the Union territory of Delhi and the State of
Maharashtra, respectively.

Example 43 : Intermediate point or place in the circuit Turbo Ltd. installs a leased circuit between the
Chennai, Bengaluru and Mysuru offices of Rio Ltd. The starting point of this circuit is in Chennai and the
end point of the circuit is in Mysuru. The circuit also connects Bengaluru. Hence, one point of this circuit is
in Tamil Nadu and two points in Karnataka. The place of supply of this service is in the States of Tamil
Nadu and Karnataka. The service shall be deemed to have been provided in the ratio of 1:2 in the States of
Tamil Nadu and Karnataka, respectively.
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Example 44 : Intermediate point or place in the circuit Sriram Ltd. installs a leased circuit between the
Kolkata, Patna and Guwahati offices of Srishyam Ltd. There are 3 points in this circuit in Kolkata, Patna and
Guwahati. One point each of this circuit is, therefore, in West Bengal, Bihar and Assam. The place of supply
of this service is in the States of West Bengal, Bihar and Assam. The service shall be deemed to have been
provided in the ratio of 1:1:1 in the States of West Bengal, Bihar and Assam, respectively.

(xi) Financial and stock broking services [Section 12(12)]

The place of supply of banking and other financial
services, including stock broking services to any person
is the location of the recipient of services in the records

of the supplier of services. However, if the location of
recipient of services is not available in the records
of the supplier, the place of supply is the location of the supplier of services.

Example 45 : Mr. Debdas (Chennai) buys shares from a broker in BSE (Mumbai). The place of supply is the
location of the recipient of services in the records of the supplier, i.e. Chennai.

Example 46 : Mr. Arihant (New Delhi) withdraws money from Best Bank’s ATM in Amritsar. Mr. Arihant has
crossed his limit of free ATM withdrawals. The place of supply is the location of the recipient of services in
the records of the supplier, i.e. New Delhi.

Example 47 : Mr. Rishabh from Varanasi, Uttar Pradesh, visits a bank registered in New Delhi to get a
demand draft made. Mr. Rishabh does not have any account with the said bank. Therefore, since the
location of recipient is not available in the records of the supplier, the place of supply is the location of the

supplier of services, i.e. New Delhi.

(xii) Insurance services [Section 12(13)]

The place of supply of insurance services is the location of recipient
when provided to a registered recipient.

If such services are provided to a person other than a registered person,
the place of supply is the location of the recipient of services in the records
of the supplier of services.

Example 48 : Mr. Shantaram, CEO of Shaurya Ltd.,, Mumbai (a company registered in Maharashtra) buys
insurance cover for the inventory stored in company’s factory located at Mumbai, from Excellent Insurers,
Chennai (registered in Tamil Nadu). The place of supply is the location of the registered recipient, i.e.
Mumbai.

Example 49 : Ms. Barbie (unregistered resident of Kolkata) goes to her native place Patna, Bihar and buys
a medical insurance policy for her parents there from Safe Insurers, Patna (registered in Bihar). The place
of supply is the location of the recipient of services in the records of the supplier, i.e. Patna.

(xiii) Advertisement service to the Government [Section 12(14)]

Nature of Supply Place of Supply

Advertisement service to the Central Government/ State | Each of such States/ Union territories where
Government/ Statutory body/ Local authority meant for | the advertisement is broadcasted/ run /
the State/Union territory identified in contract or | played/ disseminated.

agreement
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The value of such supplies specific to each State/Union territory is in proportion to the amount

attributable to the services provided by way of dissemination in the respective States/Union territories

determined in terms of the contract or agreement entered into in this regard.

Manner of determining proportionate value of service in the absence of a contract or agreement

In the absence of a contract or agreement between the supplier and recipient of services, the
proportionate value of advertisement services attributable to different States/Union territories (where the

advertisement is broadcasted/ run /played/disseminated) is computed in accordance with rule 3 of the IGST

Rules as under:

Sl. No. | Type of advertisement Value of service attributable to dissemination in different
States/Union territories where the advertisement is
broadcasted/ run /played/disseminated
1. Advertisements in | Amount payable for publishing an advertisement in all the editions of
newspapers and | a newspaper or publication, which are published in each State/Union
publications territory Refer Example 50
2. Advertisements  through | Amount payable for the distribution of a specific number of such
printed  material  like | material in each State/Union territory Refer Example 51
pamphlets, leaflets, diaries,
calendars, Tshirts, etc.
3. Advertisements in | Amount payable for the hoardings located in each State/ Union
hoardings  (other than | territory Refer Example 52
those on trains)
4. Advertisements on trains Amount attributable to each State/Union territory calculated in the
ratio of length of the railway track in each of such State/Union
territory, for that train Refer Example 53
5. Advertisements on the | Amount payable to each State/Union territory for the advertisements
back of utility bills of oil | on bills pertaining to consumers having billing addresses in each of
and gas companies, etc. such State/Union territory
6. Advertisements on railway | Amount attributable to each State/Union territory calculated in the
tickets ratio of number of Railway Stations in each of such State/Union
territory Refer Example 54
7. Advertisements on radio | Amount payable to such radio station, which by virtue of its name is
stations part of each State/Union territory Refer Example 55
8. Advertisement on | Amount attributable to each State/Union territory calculated basis

television channels

the viewership of such channel in each of such State/ Union territory
which shall be derived as under:

(a) Viewership can be ascertained from the channel viewership
figures published by the Broadcast Audience Research Council.
(b) Figures for the last week of a given quarter is used for

calculating viewership for the succeeding quarter.
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Sl. No.

Type of advertisement

Value of service attributable to dissemination in different
States/Union territories where the advertisement is
broadcasted/ run /played/disseminated

(c) Where the channel viewership figures relate to a region
comprising of more than one State/Union territory, the
viewership figures for a State/ Union territory of that region, is
calculated in ratio of the populations of that State/Union
territory, as determined in the latest Census.

(d) The ratio of the viewership figures for each State or Union
territory so calculated, when applied to the amount payable for
the service, shall represent the portion of the value attributable

to the dissemination in that State or Union territory

Refer Example 56

Advertisements in cinema
halls

Amount payable to a cinema hall or screens in a multiplex in each
State/ Union territory.

Refer Example 57

10.

Advertisements on internet

It is deemed that such
service is provided all over
India.

Amount attributable to each State/Union territory calculated basis
the internet subscribers in each of such State/ Union territory which
shall be derived in the following manner:

(a) Internet subscribers can be ascertained from the internet
subscriber figures published by the

Authority of India (TRAI).

Telecom Regulatory

(b) Figures for the last quarter of a given financial year will be used
for calculating the number of internet subscribers for the

succeeding financial year.

(c) Where the internet subscriber figures relate to a region
comprising of more than one State/Union territory, the
subscriber figures for a State/Union territory of that region
shall be calculated in the ratio of the populations of that

State/Union territory, as determined in the latest census.

(d) The ratio of the subscriber figures for each State or Union
territory so calculated, when applied to the amount payable for
the service, shall represent the portion of the value attributable

to the dissemination in that State or Union territory

Refer Example 58

11.

Advertisements  through

SMS

Amount attributable to each State/Union territory calculated on the
basis of the telecom subscribers in each of such State/ Union
territory.

(a) Telecom subscribers in a telecom circle can be ascertained from
the telecom subscribers figures published by the TRAI Figures
for a given quarter will be used for calculating the subscribers

for the succeeding quarter.
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Sl. No. | Type of advertisement Value of service attributable to dissemination in different
States/Union territories where the advertisement is
broadcasted/ run /played/disseminated

(b) Where such figures relate to a telecom circle comprising of
more than one State/Union territory, the subscriber figures for
that State/Union territory shall be calculated in the ratio of the
populations of that State/Union territory, as determined in the
latest census.Refer Examples 59-62

Example 50 - Advertisements in newspapers and publications

ABC is a government agency which deals with the all the advertisement and publicity
of the Government. It has various wings dealing with various types of publicity. In
furtherance thereof, it issues release orders to various agencies and entities. These

agencies and entities thereafter provide the service and then issue invoices to ABC
indicating the amount to be paid by them. ABC issues a release order to a newspaper for an advertisement
on 'Beti bachao beti padhao’, to be published in the newspaper DEF (whose head office is in Delhi) for the
editions of Delhi, Pune, Mumbai, Lucknow and Jaipur. The release order will have details of the newspaper
like the periodicity, language, size of the advertisement and the amount to be paid to such a newspaper.

The place of supply of this service shall be in the Union territory of Delhi, and the States of Maharashtra,
Uttar Pradesh and Rajasthan. The amounts payable to the Pune and Mumbai editions would constitute the
proportion of value for the State of Maharashtra which is attributable to the dissemination in Maharashtra.
Likewise, the amount payable to the Delhi, Lucknow and Jaipur editions would constitute the proportion of
value attributable to the dissemination in the Union territory of Delhi and States of Uttar Pradesh and
Rajasthan respectively. DEF should issue separate State-wise and Union territory-wise invoices based on
the editions.

Example 51 - Advertisements through printed material like pamphlets, leaflets, diaries, calendars,
T-shirts, etc.

As a part of the campaign ‘Swachh Bharat’, ABC has engaged a company GH for printing of é ' E!;g !
v
-

1,00,000 pamphlets (at a total cost of ¥ 1,00,000) to be distributed in the States of Haryana,

Uttar Pradesh and Rajasthan. In such a case, ABC should ascertain the breakup of the

pamphlets to be distributed in each of the three States, i.e. Haryana, Uttar Pradesh and Rajasthan, fl_’om
the Ministry or department concerned at the time of giving the print order. Let us assume that this
breakup is 20,000, 50,000 and 30,000 respectively. This breakup should be indicated in the print order. The
place of supply of this service is in Haryana, Uttar Pradesh and Rajasthan. The ratio of this breakup, i.e.
2:5:3 will form the basis of value attributable to the dissemination in each of the three States. Separate
invoices will have to be issued State-wise by GH to ABC indicating the value pertaining to that State, i.e.
% 20,000 - Haryana, ¥ 50,000 - Uttar Pradesh and ¥ 30,000 - Rajasthan.

Example 52 - Advertisements in hoardings (other than those on trains ABC as .

part of the campaign 'Saakshar Bharat' has engaged a firm IJ for putting up \’
hoardings near the Airports in the 4 metros, i.e. Delhi, Mumbai, Chennai and Kolkata. AT
The release order issued by ABC to IJ will have the city-wise, location-wise breakup of vt et

the amount payable for such hoardings.
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The place of supply of this service is in the Union territory of Delhi and the States of Maharashtra, Tamil
Nadu and West Bengal. In such a case, the amount actually paid to IJ for the hoardings in each of the 4
metros will constitute the value attributable to the dissemination in the Union territory of Delhi and the
States of Maharashtra, Tamil Nadu and West Bengal respectively. Separate invoices will have to be issued
State-wise and Union territory-wise by 1) to ABC indicating the value pertaining to that State/UT.

Example 53 - Advertisements on trains ABC places an order on KL for
advertisements to be placed on a train with regard to the ‘Janani Suraksha
Yojana'. The length of a track in a State will vary from train to train. Thus, for
advertisements to be placed on the Hazrat Nizamuddin Vasco Da Gama Goa
Express which runs through Delhi, Haryana, Uttar Pradesh, Madhya Pradesh,
Maharashtra, Karnataka and Goa, KL may ascertain the total length of the
track from Hazrat Nizamuddin to Vasco Da Gama as well as the length of the t
and Union territory from the website www.indianrail.gov.in.

The place of supply of this service is in the Union territory of Delhi and States of Haryana, Uttar Pradesh,
Madhya Pradesh, Maharashtra Karnataka and Goa. The value of the supply in each of these States and
Union territory attributable to the dissemination in these States will be in the ratio of the length of the
track in each of these States and Union territory. If this ratio works out to say 0.5:0.5:2:2:3:3:1, and the
amount to be paid to KL is Rs. 1,20,000, then KL will have to calculate the State-wise and Union
territorywise breakup of the value of the service, which will be in the ratio of the length of the track in each
State and Union territory.

In the given example, the State-wise and Union territory-wise breakup works out to Delhi % 5,000),
Haryana (X 5,000), Uttar Pradesh (X 20,000), Madhya Pradesh (X 20,000), Maharashtra X 30,000), Karnataka
(X 30,000) and Goa (X 10,000). Separate invoices will have to be issued State-wise and Union territory-wise
by KL to ABC indicating the value pertaining to that State or Union territory.

— i . srrme

Example 54 - Advertisements on railway tickets ABC has issued a [ van (8 e ovner [N
release order to MN for display of advertisements relating to the ‘Ujjwala’ Gl T BT ek

g - L i ‘rﬂh:
b L i T g A

scheme on the railway tickets that are sold from all the Stations in the States

of Madhya Pradesh and Chattisgarh. The place of supply of this service is in g g I
Madhya Pradesh and Chattisgarh. The value of advertisement service attributable .. ) P -rzﬁnrl
to these two States will be in the ratio of the number of railway stations in each i (ri o i :::m'
State as ascertained from the Railways or from the website st o e i
www.indianrail.gov.in. e b o e "

Let us assume that this ratio is 713:251 and the total bill is ¥ 9,640. The breakup of the amount between
Madhya Pradesh and Chattisgarh in this ratio of 713:251 works out to ¥ 7,130 and X 2,510 respectively.
Separate invoices will have to be issued State-wise by MN to ABC indicating the value pertaining to that
State.

Example 55 - Advertisements on radio stations For an advertisement on

'‘Pradhan Mantri Ujjwala Yojana’, to be broadcast on a FM radio station OP, for the
radio stations of OP Kolkata, OP Bhubaneswar, OP Patna, OP Ranchi and OP Delhi, -
the release order issued by ABC will show the breakup of the amount which is to be S
paid to each of these radio stations. v ‘?W

The place of supply of this service is in West Bengal, Odisha, Bihar, Jharkhand and Delhi. The place of
supply of OP Delhi is in Delhi even though the studio may be physically located in another State. Separate
invoices will have to be issued Statewise and Union territory-wise by MN to ABC based on the value
pertaining to each State or Union territory.
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Example 56 - Advertisement on television channels ABC issues a release order with QR .
channel for telecasting an advertisement relating to the '‘Pradhan Mantri Kaushal Vikas

Yojana' in the month of November, 2017. In the first phase, this will be telecast in the pM kVY
Union territory of Delhi, States of Uttar Pradesh, Uttarakhand, Bihar and Jharkhand. -

The place of supply of this service is in Delhi, Uttar Pradesh, Uttarakhand, Bihar and Jharkhand. In order to

calculate the value of supply attributable to Delhi, Uttar Pradesh, Uttarakhand, Bihar and Jharkhand, QR
has to proceed as under —

I. QR will ascertain the viewership figures for their channel in the last week of September 2017 from the
Broadcast Audience Research Council. Let us assume it is 1,00,000 for Delhi and 2,00,000 for the
region comprising of Uttar Pradesh and Uttarakhand and 1,00,000 for the region comprising of Bihar
and Jharkhand.

II.  Since the Broadcast Audience Research Council clubs Uttar Pradesh and Uttarakhand into one region
and Bihar and Jharkhand into another region, QR will ascertain the population figures for Uttar
Pradesh, Uttarakhand, Bihar and Jharkhand from the latest census.

III. By applying the ratio of the populations of Uttar Pradesh and Uttarakhand, as so ascertained, to the
Broadcast Audience Research Council viewership figures for their channel for this region, the
viewership figures for Uttar Pradesh and Uttarakhand can be calculated. Let us assume that the ratio
of the populations of Uttar Pradesh and Uttarakhand works out to 9:1. When this ratio is applied to
the viewership figures of 2,00,000 for this region, the viewership figures for Uttar Pradesh and
Uttarakhand work out to 1,80,000 and 20,000 respectively.

IV. In a similar manner, the breakup of the viewership figures for Bihar and Jharkhand can be calculated.
Let us assume that the ratio of populations is 4:1 and when this is applied to the viewership figure of
1,00,000 for this region, the viewership figure for Bihar and Jharkhand works out to 80,000 and 20,000
respectively.

V. The viewership figure for each State works out to Delhi (1,00,000), Uttar Pradesh (1,80,000),
Uttarakhand (20,000), Bihar (80,000) and Jharkhand (20,000). The ratio is thus 10:18:2:8:2 or 5:9:1:4:1
(simplification).

VI. This ratio has to be applied when indicating the breakup of the amount pertaining to each State.
Thus, if the total amount payable to QR by ABC is ¥ 20,00,000, the State-wise breakup is ¥ 5,00,000
(Delhi), %9,00,000 (Uttar Pradesh) ¥ 1,00,000 (Uttarakhand), ¥ 4,00,000 (Bihar) and % 1,00,000
(Jharkhand). Separate invoices will have to be issued State-wise and Union territory-wise by QR to
ABC indicating the value pertaining to that State or Union territory.

Example 57 - Advertisements in cinema halls ABC commissions ST for an -

advertisement on '‘Pradhan Mantri Awas Yojana' to be displayed in the cinema hu "‘:':n"l_":'n':{"]'::‘_’:

halls in Chennai and Hyderabad. The place of supply of this service is in the 4h
States of Tamil Nadu and Telangana. The amount actually paid to the cinema ﬁ"--‘_

hall or screens in a multiplex, in Tamil Nadu and Telangana as the case may be, is the value of
advertisement service in Tamil Nadu and Telangana respectively. Separate invoices will have to be issued
State-wise and Union territory-wise by ST to ABC indicating the value pertaining to that State.

Example 58 - Advertisements on internet ABC issues a release order to WX for a campaign 2 £ =
over internet regarding linking Aadhaar with one’s bank account and mobile number. WX S@\\*\”‘
runs this campaign over certain websites. In order to ascertain the State-wise breakup of AADHAR
the value of this service which is to be reflected in the invoice issued by WX to ABC, WX has to first refer to
the Telecom Regulatory Authority of India figures for quarter ending March, 2017, as indicated on their
website www.trai.gov.in. These figures show the service area wise internet subscribers. There are 22 service
areas. Some relate to individual States some to two or more States and some to part of one State and
another complete State. Some of these areas are metropolitan areas.
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In order to calculate the State-wise breakup, first the State-wise breakup of the number of internet
subscribers is arrived at. (In case figures of internet subscribers of one or more States are clubbed, the
subscribers in each State is to be arrived at by applying the ratio of the respective populations of these
States as per the latest census.). Once the actual number of subscribers for each State has been
determined, the second step for WX involves calculating the State-wise ratio of internet subscribers. Let us
assume that this works out to 8:1:2..... and so on for Andhra Pradesh, Arunachal Pradesh, Assam... and so
on. The third step for WX will be to apply these ratios to the total amount payable to WX so as to arrive at
the value attributable to each State. Separate invoices will have to be issued State-wise and Union
territory-wise by WX to ABC indicating the value pertaining to that State or Union territory.

Advertisements through SMS

Example 59 : In the case of the telecom circle of Assam, the amount attributed
to the telecom circle of Assam is the value of advertisement service in Assam.

Example 60 : The telecom circle of North East covers the States of

Arunachal Pradesh, Meghalaya, Mizoram, Nagaland, Manipur and Tripura. The ratio
of populations of each of these States in the latest census will have to be determined and this ratio
applied to the total number of subscribers for this telecom circle so as to arrive at the State-wise figures of
telecom subscribers. Separate invoices will have to be issued State-wise by the service provider to ABC
indicating the value pertaining to that State.

Example 61 : ABC commissions UV to send short messaging service to voters asking them to exercise
their franchise in elections to be held in Maharashtra and Goa. The place of supply of this service is in
Maharashtra and Goa. The telecom circle of Maharashtra consists of the area of the State of Maharashtra
(excluding the areas covered by Mumbai which forms another circle) and the State of Goa. When
calculating the number of subscribers pertaining to Maharashtra and Goa, UV has to —

I.  obtain the subscriber figures for Maharashtra circle and Mumbai circle and add them to obtain a
combined figure of subscribers;

II. obtain the figures of the population of Maharashtra and Goa from the latest census and derive the
ratio of these two populations;

III.  this ratio will then have to be applied to the combined figure of subscribers so as to arrive at the
separate figures of subscribers pertaining to Maharashtra and Goa;

IV. the ratio of these subscribers when applied to the amount payable for the short messaging service in
Maharashtra circle and Mumbeai circle, will give breakup of the amount pertaining to Maharashtra and
Goa. Separate invoices will have to be issued State-wise by UV to ABC indicating the value pertaining
to that State.

Example 62 : The telecom circle of Andhra Pradesh consists of the areas of the States of Andhra Pradesh,
Telangana and Yanam, an area of the Union territory of Puducherry. The subscribers attributable to
Telangana and Yanam will have to be excluded when calculating the subscribers pertaining to Andhra
Pradesh.

After understanding the concept of ‘place of supply’ and meaning of the ‘location of the supplier’, you
will now be in a position to better appreciate the meaning of the terms - inter-State supply, intra-State supply
and supply in course of territorial waters. Therefore, these terms have been discussed in detail hereunder:
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4.5 INTER-STATE SUPPLY [SECTION 7 OF THE IGST ACT]

STATUTORY PROVISIONS

Section 7 Inter-State Supply
(Relevant Extract)
Sub-section Particulars
(D Subject to the provisions of section 10, supply of goods, where the location of the

supplier and the place of supply are in-

(a) two different States;

(b) two different Union territories; or

(c) aState and a Union territory,

shall be treated as a supply of goods in the course of inter-

State trade or commerce.

(3) Subject to the provisions of section 12, supply of services, where the location of the
supplier and the place of supply are in-

(a) two different States;

(b) two different Union territories; or

(c) aState and a Union territory,

shall be treated as a supply of services in the course of inter-

State trade or commerce.

(5) Supply of goods or services or both,—-

(c) in the taxable territory, not being an intra-State supply and not covered
elsewhere in this section, shall be treated to be a supply of goods or services or
both in the course of inter-State trade or commerce.

ANALYSIS

This section provides as to when the supplies of goods and/or services shall be treated as Supply in the
course of inter-State trade/commerce.

Inter-State Supplies

A. ‘SUPPLY OF GOODS' in the course of inter-State trade/commerce [Section 7(1) of the IGST Act]

It primarily covers two kinds of supplies - Supply of goods within India and supply
of goods imported into India. Our discussion here will be restricted to the supply of
goods within India since provisions relating to import and export of goods are not
covered at Intermediate level; they have been discussed in detail at Final level.
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Supplies within India

Supply of goods shall be considered as supply of goods in course of inter- State trade or commerce in
the following cases:

| Location of the

L. S_UPFI"EF WND S OF supply
— ¥
two drﬁerent a State and a

L dlﬁerent Unicn Union
territories territory

Please note that the place of supply here will be determined based on the provisions of Section 10 as
discussed earlier in this Chapter. The above concept can be easily understood with the help of following
examples. In each of the following cases, supplies of goods shall be treated as supply of goods in course of

inter-State trade/commerce.

Location of Supplier Place of Supply

63 ﬂ
& Punjab % Haryana
<> -

(64) =

IE". Punjab Daman and Diu

(65) |

&l Damanand Diu * Chandigarh

B. ‘SUPPLY OF SERVICES' in the course of inter-State trade/commerce [Section 7(3) of the IGST Act]

It primarily covers two kinds of supplies - supply of services within India and import of services into
India. Our discussion here will be restricted to the supply of services within India since provisions
relating to import and export of services are not covered at Intermediate level; they have been
discussed in detail at Final level.

Supplies within India

Supply of services shall be considered as supply of services in course of inter-State trade or commerce
in the following cases:

| Location of thé\‘“

-¥I supplier
— N

two different tw S e a State and a
Stateg Union Union
territories territory
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Please note that the place of supply here will be determined based on the provisions of section 12 as
discussed earlier in this Chapter.

C. SUPPLY OF GOODS OR SERVICES OR BOTH in the course of inter-State trade or commerce [Section 7(5)(c) of
the IGST Act]

Certain supplies are treated as supplies in the course of inter-State trade or commerce and shall equally
apply to supply of goods and to supply of services. Clause (c) of section 7(5) is a residuary clause and
stipulates that supply of goods and/or services in the taxable territory, not being an intra-State supply & not
covered elsewhere in this section 7(5) are considered as inter-State supplies3.

4.6 INTRA-STATE SUPPLY [SECTION 8 OF THE IGST ACT]

STATUTORY PROVISIONS

Section 8 Intra-State Supply
(Relevant
Extract)
Sub-section Particulars
(1) Subject to the provisions of section 10, supply of goods where the location of the supplier

and the place of supply of goods are in the same State or same Union territory shall be
treated as intra-State supply.

(2) Subject to the provisions of section 12, supply of services where the location of the
supplier and the place of supply of services are in the same State or same Union territory
shall be treated as intra-State supply.

Explanation 1. - For the purposes of this Act, where a person has, -

(ii) an establishment in a State or Union territory and any other establishment outside
that State or Union territory; or

(iii) an establishment in a State or Union territory and any other establishment
registered within that State or Union territory,

then such establishments shall be treated as establishments of distinct persons.

Explanation 2. - A person carrying on a business through a branch or an agency or a
representational office in any territory shall be treated as having an establishment in that

territory.

ANALYSIS

This section provides as to when the supplies of goods and/or services shall be treated as intra-State
supply.

Which supplies of goods/services shall be treated as intra-State supplies? [Section 8(1) and 8(2)
of the IGST Act]

Supply of goods/services where the location of the supplier and the place of supply of goods/services
are in the same State or same Union territory shall be treated as intra-State supply. Such supplies are exigible
to CGST and SGST/UTGST.
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Location of the
' supplier

H%

Same State or Union Territory

~

The concept discussed above has been explained by way of following examples:

Location of Supplier Place of Whether qualifies
Supply as intra-State
supply?
-~
(66) w Punjab Punjab Yes
9
(67) Al | ondon Delhi No
(68) D Delhi Gujarat Ne
-~
(69) S Puducherry Puducherry Yes

Establishments of distinct persons

Establishments of same entity shall be considered as establishments of distinct persons where a person

has:

(i) an establishment in a State or Union territory and any other establishment outside that State or Union
territory; or

(ii) an establishment in a State or Union territory and any other establishment registered within that State
or Union territory5.

Thus, any supply between any of the above establishments shall be treated as supply between
establishments of distinct persons. Further, a person carrying on a business through a branch or an agency or
a representational office in any territory shall be treated as having an establishment in that territory.

4.7 SUPPLIES IN TERRITORIAL WATERS [SECTION 9 OF THE IGST ACT]

STATUTORY PROVISIONS

Section 9 Supplies in territorial waters

Notwithstanding anything contained in this Act -
(a) where the location of the supplier is in the territorial waters, the location of such supplier; or
(b) where the place of supply is in the territorial waters, the place of supply,

shall, for the purposes of this Act, be deemed to be in the coastal State or Union territory where the nearest
point of the appropriate baseline is located.

ANALYSIS

This section determines the location of supplier and/or the place of supply when such location of
supplier and/or the place of supply is in territorial waters. Before that, let us understand the term “territorial
waters”.

The term ‘Territorial waters’ has not been defined in the GST law. However, as per United Nations

Convention on the Law of the Sea, the term ‘territorial sea’ is a belt of coastal waters extending atmost 12
nautical miles from the baseline of a coastal state. Section 3(2) of the Territorial Waters, Continental Shelf,
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Exclusive Economic Zone and Other Maritime Zones Act, 1976 stipulates that the limit of territorial waters is

the line every point of which is at a distance of 12 nautical miles from the nearest point of the appropriate
base line. Refer the pictorial diagram showing ‘territorial waters’ given in Chapter 3 - Charge of GST.

Section 9 of the IGST Act provides that where the location of the supplier is in the territorial waters, it
shall be deemed that location of such supplier is in the coastal State or Union Territory where the nearest
point of the appropriate baseline is located. Similarly, in case where the place of supply is in territorial waters,

the place of supply shall be deemed to be in the coastal State or Union Territory where the nearest point of

the appropriate baseline is located.

LET US RECAPITULATE

A. Place of supply of goods other than import and export [Section 10]

S. No. Nature of Supply Place of Supply
1. Where the supply involves the movement of goods, | Location of the goods at the time at which,
whether by the supplier or the recipient or by any | the movement of goods terminates for
other person delivery to the recipient
2. Where the goods are delivered to the recipient or | Principal place of business of such third
any person on the direction of the third person by | person
way of transfer of title or otherwise
3. Where there is no movement of goods either by | Location of such goods at the time of
supplier or recipient delivery to the recipient
4. Where goods are assembled or installed at site Place where the goods are assembled or
installed
5. Where the goods are supplied on-board a | Place where such goods are taken on-board
conveyance like a vessel, aircraft, train or motor | the conveyance
vehicle
6. Where the place of supply of goods cannot be | To be determined in the prescribed manner
determined in terms of the above provisions
B. Place of supply of services where location of supplier AND recipient is in India [Section 12]
(i) Inrespect of the following 12 categories of services, the place of supply is determined with reference to
a proxy; rest of the services are governed by the default provision.
S. No. Nature of Service Place of Supply
1. Immovable property related-services | o Location at which the immovable
including accommodation in hotel/boat/vessel property or boat or vessel is located or
intended to be located
o If located outside India: Location of the
recipient
If the immovable property or boat or vessel is | Each such State in proportion to the value of
located in more than one State services provided in each State - Refer point
(ii) below
2. Restaurant and catering services, personal | Location where the services are actually
grooming, fitness, beauty treatment and health | performed
service
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S. No. Nature of Service Place of Supply
3. Training and performance appraisal o B2B: Location of such registered person
o B2C: Location where the services are
actually performed
4. Admission to an event or amusement park Place where the event is actually held or where
the park or the other place is located
5. Organisation of an event including ancillary | e B2B: Location of such registered person
services and assigning of sponsorship to such | B2C: Location where the event is actually
events held
If the event is held outside India: Location of
the recipient
If the event is held in more than one State (in | Each such State in proportion to the value of
cases of unregistered recipient) services provided in each State - Refer point
(iii) below
6. Transportation of goods, including mails or | e B2B: Location of such registered person
courier . B2C: Location at which such goods are
handed over for their transportation
o If the goods are transported outside
India: Location of the destination of goods
7. Passenger transportation ° B2B: Location of such registered person
o B2C: Place where the passenger embarks
on the conveyance for a continuous
journey
8. Services on board a conveyance Location of the first scheduled point of
departure of that conveyance for the journey
9. Banking and other financial services including | e Location of the recipient of services in the
stock broking records of the supplier
o Location of the supplier of services if the
location of the recipient of services is not
available
10. Insurance services o B2B: Location of such registered person
o B2C: Location of the recipient of services
in the records of the supplier
11. Advertisement services to the Government ° Each of States/Union territory where the
advertisement is broadcasted/ displayed
/run /di sseminated
o Proportionate value in case of multiple
States — Refer point (iv) below
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S. No. Nature of Service Place of Supply

12. Telecommunication services o Services involving fixed line, leased and
internet leased circuits, dish antenna etc:
Location of such fixed equipment

° Post-paid mobile/ internet services:
Location of billing address of the
recipient and if the same is not available,
location of supplier

° Pre-paid mobile/ internet/DTH services
provided:

o Through selling agent/reseller/
distributor: Address of such selling
agent/reseller/ distributor in the
records of supplier at the time of
supply

° By any person to final subscriber:
Location where pre-payment is
received or place of sale of vouchers

o When payment made through
electronic mode - Location of
recipient in records of supplier

o Other cases: Address of the recipient in
the records of the supplier and if the
same is not available, location of supplier

If the leased circuit is installed in more than | Each such State in proportion to the value of
one State services provided in each State - Refer point (v)
below

(i) Manner of determining proportionate value of immovable property related service attributable to
different States/Union territories - where the immovable property/boat/vessel is located - in the
absence of a contract or agreement in this regard

S. Type of service in relation to immovable property Factor determining the
No. proportionate value of service

(a) Service provided by way of lodging accommodation by hotel/ | Number of nights stayed in such
inn/guest house etc. and its ancillary services (other than the | property

cases where such property is a single property located in 2 or
more contiguous States/ Union territories or both)

(b) All other services provided in relation to immovable property | Area of the immovable property
including organising any marriage or reception etc, |lying in each State/ Union
accommodation in a single property located in 2 or more | territories

contiguous States or/and Union territories, services ancillary

to such services
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vessel and its ancillary services

S. Type of service in relation to immovable property Factor determining the
No. proportionate value of service
(9 Services by way of lodging accommodation by a house boat or | Time spent by the boat or vessel in

each such State/ Union territories,
to be determined on the basis of
declaration made by the service

provider

in this regard

(iii) Manner of determining proportionate value of service relating to organization of event, attributable to
different States/Union territories — where the event is held - in the absence of a contract or agreement

“Organization of? " iy = )
an event/ Proportionate

services ancillary value of such e
thereto/ . service to  be . Scerpre "
assigning of computed by i E
sponsorship  to application of princip

\such event 4 . J & ¥

(iv) Manner of determining proportionate value of advertisement service attributable to different
States/Union territories - where the advertisement is broadcasted/ run /played/disseminated - in the
absence of a contract or agreement in this regard

Sl. No. Type of advertisement Proportionate value of service
1. Advertisements in newspapers | Amount payable for publishing an advertisement in all the
and publications editions of a newspaper or publication, which are published in
each State/Union territory
2. Advertisements through | Amount payable for the distribution of a specific number of such
printed material like | material in each State/Union territory
pamphlets, leaflets, diaries,
calendars, Tshirts, etc.
3. Advertisements in hoardings | Amount payable for the hoardings located in each State/ Union
(other than those on trains) territory
4, Advertisements on trains Amount attributable to each State/Union territory calculated in
the ratio of length of the railway track in each of such
State/Union territory, for that train
5. Advertisements on the back of | Amount payable to each State/Union territory for the
utility bills of oil and gas | advertisements on bills pertaining to consumers having billing
companies, etc. addresses in each of such State/Union territory
6. Advertisements on railway | Amount attributable to each State/Union territory calculated in
tickets the ratio of number of Railway Stations in each of such
State/Union territory
7. Advertisements on radio | Amount payable to such radio station, which by virtue of its
stations name is part of each State/Union territory
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Proportionate value of service

Amount attributable to each State/Union territory calculated on
the basis of the viewership of such channel in each of such State/
Union territory. Viewership figures for the last week of a given
quarter as published by BARC can be used for calculating
viewership for the succeeding quarter. Figures pertaining to
more than one State/Union territory are apportioned in ratio of
the populations of those States/Union territories, as per the
latest Census.

Amount payable to a cinema hall or screens in a multiplex in each
State/ Union territory.

Amount attributable to each State/Union territory calculated on
the basis of the internet subscribers in each of such State/ Union
territory. Internet subscriber figures for the last quarter of a
given financial year as published by TRAI can be used for
calculating the subscribers for the succeeding financial year.
Figures pertaining to more than one State/Union territory are
apportioned in the ratio of the populations of those States/Union
territories, as per the latest census.

Amount attributable to each State/Union territory calculated on
the basis of the telecom subscribers in each of such State/ Union
territory.

Telecom subscribers figures in a telecom circle for a given
quarter as published by TRAI can be used for calculating the
subscribers for the succeeding quarter. Figures pertaining to a
telecom circle comprising of more than one State/Union territory
are apportioned in the ratio of the populations of those
States/Union territories, as per the latest census.

Sl. No. Type of advertisement

8. Advertisement on television
channels

9. Advertisements in cinema
halls

10. Advertisements on internet It
is deemed that such service is
provided all over India.

11. | Advertisements through SMS

)

Manner of determining proportionate value of service relating to installation of a leased circuit,

attributable to different States/Union territories - where the circuit is installed - in the absence of a

contract or agreement in this regard

Proportionate

installation o N A E pmnuh!umblﬁ:‘;fin
SR service
leased circuit e o the State/
thes b of Union territory
22 Starting point/place of
t:: E:r o um » drcuit and end
: point/place of circuit
bl Al constitute two points
the benefit of the Intermediate
leased circuit is also ‘ point/ place in
available at that circuit constitute
intermediate point a point if
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(vi) For the rest of the services other than those specified above, the default provision has been prescribed
as under:
Default rule for the services other than the 12 specified services
S. No. | Description of Supply Place of Supply
1. B2B Location of such registered person
2. B2C o Where the address on record exists: Location of the recipient
o Other cases: Location of the supplier of services
TEST YOUR KNOWLEDGE
Q.1 In case of a domestic supply, what is the place of supply where goods are removed?
Q.2 What will be the place of supply if the goods are delivered by the supplier to another person on the
direction of a third person?
Q.3 What is the place of supply where the goods or services are supplied on board a conveyance, such as a
vessel, an aircraft, a train or a motor vehicle?
Q.4 The place of supply in relation to immovable property (situated in India) is the location of immovable
property. Suppose a road is constructed from Delhi to Mumbai covering multiple states.
Q.5 What will be the place of supply of construction services?
Q.6 What would be the place of supply of services provided by an event management company for
organizing a sporting event for a Sports Federation which is held in multiple States?
Q.7 What is the place of supply of services by way of transportation of goods, including by mail or courier
when both the supplier and the recipient of the services are located in India?
Q.8 What will be the place of supply of passenger transportation service, if a person travels from Mumbai
to Delhi and back to Mumbai?
Q.9 Whatis the place of supply for mobile connection? Can it be the location of supplier?
Q.10 A person from Mumbai goes to Kullu-Manali and takes some services from ICICI Bank in Manali.
What is the place of supply?
Q.11 An unregistered person from Gurugram travels by Air India flight from Mumbai to Delhi and gets his
travel insurance done in Mumbai. What is the place of supply of insurance services ?
ANSWERS/HINTS
1.  Aspersection 10(1)(a), the place of supply of goods is the location of the goods at the time at which the
movement of goods terminates for delivery to the recipient.
2. As per section 10(1)(b), it would be deemed that the third person has received the goods and the place
of supply of such goods will be the principal place of business of such person.
3. As per section 10(1)(e), in respect of goods, the place of supply is the location at which such goods are
taken on board.
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However, in respect of services, the place of supply is the location of the first scheduled point of
departure of that conveyance for the journey in terms of sections 12(10).

4.  Where the immovable property is located in more than one State, the supply of service is treated as
made in each of the States in proportion to the value for services separately collected or determined, in
terms of the contract or agreement entered into in this regard or, in the absence of such contract or
agreement, on such other reasonable basis as may be prescribed in this behalf [Explanation to
section 12(3)].

In the absence of a contract or agreement between the supplier and recipient of services in this regard,
the proportionate value of services supplied in different States/Union territories (where the immovable
property is located) is computed on the basis of the area of the immovable property lying in each State/
Union territories [Rule 4 of the IGST Rules].

5. Incase of an event, if the recipient of service is registered, the place of supply of services for organizing
the event is the location of such person. However, if the recipient is not registered, the place of supply is
the place where event is held.

Since the event is being held in multiple states and a consolidated amount is charged for such services,
the place of supply will be deemed to be in each State in proportion to the value for services determined
in terms of the contract or agreement entered into in this regard [Explanation to section 12(7)].

In the absence of a contract or agreement between the supplier and recipient of services, the
proportionate value of services made in each State (where the event is held) will be computed in
accordance with rule 5 of the IGST Rules by the application of generally accepted accounting principles.

6. If the recipient is registered, the location of such person is the place of supply. However, if the recipient
is not registered, the place of supply is the place where the goods are handed over for transportation.
Further, if the goods are transported outside India, the destination of such goods is the place of supply
[Section 12(8)].

7.  If the person is registered, the place of supply of passenger transportation service will be the location of
recipient. If the person is not registered, the place of supply for the forward journey from Mumbai to
Delhi will be Mumbai, the place where he embarks [Section 12(9)].

However, for the return journey, the place of supply will be Delhi as the return journey has to be treated
as separate journey [Explanation to section 12(9)].

8.  The location of supplier of mobile services cannot be the place of supply as the mobile companies are
providing services in multiple states and many of these services are inter-state. The consumption
principle will be broken if the location of supplier is taken as place of supply and all the revenue may go
to a few states where the suppliers are located.

The place of supply for mobile connection would depend on whether the connection is on postpaid or
prepaid basis. In case of postpaid connections, the place of supply is the location of billing address of the
recipient of services on the record of supplier of services.

In case of pre-paid connections, if the service is supplied:-

(i) through a selling agent or a re-seller or a distributor of SIM card or re-charge voucher, the place of
supply is the place address of the selling agent or re-seller or distributor as per the record of the
supplier at the time of supply; or

(ii) by any person to the final subscriber, the place of supply is the location where such prepayment is
received or such vouchers are sold;
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(iii) in other cases, the place of supply is the address of the recipient as per the records of the supplier
of services and where such address is not available, the place of supply shall be location of the
supplier of services.

However, if the recharge is done through internet/e-payment, the location of recipient of service on
record of the supplier will be taken as the place of supply [Section 12(11)].

9.  The place of supply in case of banking services to any person shall be the location of the recipient of
services on the records of the supplier of services.

However, if the location of recipient of services is not on the records of the supplier, the place of supply
shall be the location of the supplier of services i.e. Kullu-Manali, Himachal Pradesh [Section 12(12)].

10. When insurance service is provided to an unregistered person, the location of the recipient of services
on the records of the supplier of insurance services is the place of supply. So Gurugram is the place of
supply [Section 12(13)].

RS €25 PG RS PSS PG
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EXEMPTIONS FROM GST

CHAPTER OVERVIEW

Power of the Government to grant exemption from tax

Goods exempt from tax

Exemption from GST in
India

- Services exempt from tax

5.1 INTRODUCTION

When a supply of goods and/or services
falls within the purview of charging section, such
supply is chargeable to GST. However, for
determining the liability to pay the tax, one
needs to further check whether such supply of
goods and/or services are exempt from tax.

Exempt supply has been defined as supply
of any goods or services or both which attracts
nil rate of tax or which may be wholly exempt
from tax and includes non-taxable supply
[Section 2(47)].

Non-taxable supply means a supply of
goods or services or both which is not leviable
to tax under CGST Act or under the IGST Act
[Section 2(78)]. Thus, under GST, a supply not
leviable to tax is also included within the
purview of ‘exempt supply’.
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(a)

(b)

()

(d)

Supplies not leviable to tax are alcoholic liquor for human consumption, specified petroleum products

namely Petroleum Crude, High Speed Diesel, Motor spirit (commonly known Petrol), Natural Gas and Aviation
Turbine Fuel.

Power to grant exemption from GST has been granted vide section 11 of the CGST Act and vide section 6

of the IGST Act. State GST laws also contain identical provisions granting power to exempt SGST. Under GST,
essential goods/services, i.e. public consumption products/services, have been exempted. Items such
as unpacked food grains, milk, eggs, curd, lassi and fresh vegetables are among the items exempted from GST.
Further, essential services like health care services, education services, etc. have also been exempted.

It is important to note that exemption under GST may be provided in any of the following manner:

Exemption to specified activities or transactions : Sometimes, exemption is provided in respect of
specified activities or transactions. Consequently, the status of the supplier or recipient becomes
immaterial.

Example 1 : Services by way of transfer of a going concern, as a whole or an independent part
thereof.

Example 2 : Services by way of loading, unloading, packing, storage or warehousing of rice.

Exemption to specified suppliers : At times, exemption is given to specified suppliers only. Here, the
status of recipient becomes immaterial.

Example 3 : Services provided by the Central Government, State Government, Union territory or local
authority where the consideration for such services does not exceed X 5,000.

Example 4 : Services by an entity registered under section 12AA or 12AB of the Income-tax Act, 1961

by way of charitable activities.

Exemption to specified recipients : In some cases, exemption is given to specified recipient only.
Here, the status of supplier becomes immaterial.

Example 6 : Services provided to the Central Government, State Government, Union territory under
any insurance scheme for which total premium is paid by the Central Government, State Government,
Union territory.

Example 7 : Services provided to the Central Government, State Government, Union territory
administration under any training programme, for which 75% or more of the total expenditure is
borne by the Central Government, State Government, Union territory administration.

Exemption to specified suppliers and specified recipients : Sometimes, exemption is given only
when activities or transactions are carried out by specified suppliers for specified recipients only.

Example 8 : Services by the Employees’ State Insurance Corporation to persons governed under the
Employees’ State Insurance Act, 1948.

Example 9 : Services by National Pension System (NPS) Trust to its members against consideration in
the form of administrative fee.

In this chapter, we shall discuss the power to grant exemption from tax under CGST Act/IGST Act, list of
services exempt from GST in detail and an overview of the goods exempt from tax.
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5.2. POWER TO GRANT EXEMPTION FROM TAX [SECTION 11 OF THE CGST
ACT/SECTION 6 OF THE IGST ACT]

STATUTORY PROVISIONS

Section Power to grant exemption from tax
11
Sub- Particulars
section
(D Where the Government is satisfied that it is necessary in the public interest so to do, it may, on the

recommendations of the Council, by notification, exempt generally, either absolutely or subject to
such conditions as may be specified therein, goods or services or both of any specified description
from the whole or any part of the tax leviable thereon with effect from such date as may be
specified in such notification

(2) Where the Government is satisfied that it is necessary in the public interest so to do, it may, on the
recommendations of the Council, by special order in each case, under circumstances of an
exceptional nature to be stated in such order, exempt from payment of tax any goods or services
or both on which tax is leviable.

(3) The Government may, if it considers necessary or expedient so to do for the purpose of clarifying
the scope or applicability of any notification issued under sub-section (1) or order issued under
sub-section (2), insert an explanation in such notification or order, as the case may be, by
notification at any time within one year of issue of the notification under sub-section (1) or order
under sub-section (2), and every such explanation shall have effect as if it had always been the
part of the first such notification or order, as the case may be.

Explanation - For the purposes of this section, where an exemption in respect of any goods or services or
both from the whole or part of the tax leviable thereon has been granted absolutely, the registered person
supplying such goods or services or both shall not collect the tax, in excess of the effective rate, on such
supply of goods or services or both.

ANALYSIS

(i) Exemption from payment of tax: GST law empowers the Central
Government or State Government, as the case may be, to grant exemption
from tax. The exemption is granted on recommendation of the GST Council.

Exemption can be from whole of the tax or part of the tax. It should be ':‘ or part of taxi
granted in public interest. —
-?-':FF'_.._—_F-_._-;-F_-- ——

T’_Exemption can be
from whole of tax

_ Exemption can be granted to goods or services or both of any specified
‘Exemption can be: description, by way of issuance of notification, either absolutely [i.e.

grante-d h}ra j‘ unconditional exemption; exemption is not subject to any condition(s)] or
“notification or by, conditionally [ie. exemption is subject to specified condition(s)]. Exemption
.‘E-':.E EPEUEI order ; may be granted by a special order in case of the circumstances of an
- — ~ exceptional nature. = —“"“-‘1

The absolute/ unconditional exemption is mandatory in nature. Where :_ Uncondi:tion.al _
the supply of the goods or services or both are unconditionally exempted from ; exemption is 5
whole of the tax, the registered person doesn’t have option to collect and pay tax & mandatory t
on such supply of goods or services or both.
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Where the supply of the goods or services or both are unconditionally exempted from part of the

tax, the registered person doesn’t have option to collect and pay the tax, in excess of the effective rate, on
_’:q_E_.__--—t_--.-.

such supply of goods or services or both. =
, g
However, where the exemption is conditional, it is at the option of the _ Conditional %
registered person whether to avail the same or not. ;: exemption is ;
The above provisions have been explained by way of a diagram as follows: ). _optional :
The Government may Sl - P =
generally exempt on BY '
supply of goods and/ recommendation
or services of any of the GST council NOTIHCATION
LS

specified description |

"with effect from either absolutely or subjec:ti

such date as may wholly/ ‘to such conditions as may|
be specified in partly |be . speciﬂed in  the
_such notification. | ” |,not|f|cat|on |
The Government may | —BY
exempt any goods and/or .~ SPECIAL - ©n recommendation
services on which tax is [ of the GST Council
; ORDER
leviable from payment of tax
[
v
under circumstances of an in the
exceptional nature to be — public - ‘ wholly
stated in such order interest

(ii) Explanation inserted within 1 year, for the purpose of clarifying the scope or applicability of any
notification/order, to have retrospective effect: Wherever the Government feels that there is a need
to clarify the scope or applicability of any notification/order issued under this section, it can issue an
explanation within 1 year of issue of said notification/ order.

Such explanation shall have effect as if it was there when first such notification/ order was issued, i.e.
explanation so inserted would be effective retrospectively.

It is hereby clarified that the explanation so inserted for a particular entry in the notification, is effective
from the inception of the entry in notification and not from the date from which the notification (that
inserted said explanation) becomes effective.

Example 10 : Principal Notification No. 11/2017 CT (R) dated 28.06.2017 came into force with effect
from 01.07.2017. Thereafter, a new entry - Entry no. 3(vi) was inserted w.e.f. 21.09.2017. Subsequently,

an explanation was also inserted with respect to entry no. 3(vi) by issue of a notification on 26.07.2018
[i.e. within 1 year of the insertion of entry 3(vi)].

Although the effective date mentioned in the notification which inserted said explanation was
27.07.2018, said explanation will be effective from the inception of entry 3(vi) in notification i.e.
21.09.2017 and not 27.07.2018.

[Circular No. 120/39/2019 GST dated 11.10.2019]
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Similar provisions granting power to exempt IGST have been provided under section 6 of the IGST
Act.

5.3 GOODS EXEMPT FROM TAX

A list of items has been notified under section 11(1) of the CGST

Q- ok - -
Act, 2017/ section6(1) of the IGST Act, 2017. These items have DID YOU
been exempted from whole of the tax. é KNOW
Under GST, everyday items used by the common man have been

included in the list of exempted items. Items such as unbranded Regular public consumption products

atta/ maida/ besan, unpacked food grains, milk, eggs, curd, lassi such as Milk, Salt, Egg, Curd and

and fresh vegetables are among the items exempted from GST. unpacked foodgrains are exempt
from GST

Some of the examples of the goods exempted from tax have been
provided herein:

Fresh Milk (0401) Potatoes (0701)

Grapes (0806) Indian National Flag (63) || Plastic Bangles (3926)

5.4. LIST OF SERVICES EXEMPT FROM TAX

I SPECIFIC SERVICES EXEMPT FROM CGST AND IGST

Notification No. 12/2017 Central Tax (Rate) dated 28.06.20173 (hereafter referred to as “the
Notification”) unless otherwise specified, has exempted various services wholly from CGST. Each of the
entries of the exemption notification have been discussed below:

1. Services related to charitable and religious activities

Entry Description of services
No.

1 Services by an entity registered under section 12AA or 12AB of thelncome-tax Act, 1961 by way of
charitable activities.

13 | Services by a person by way of-
(a) conduct of any religious ceremony;

(b) renting of precincts of a religious place meant for general public, owned or managed by an
entity registered as a charitable or religious trust under section 12AA or 12AB of the

By CA VIVEK GABA Page | 5 -5



EXEMPTIONS FROM GST o

Entry Description of services
No.

Income-tax Act, 1961 or a trust or an institution registered under section 10(23C)(v) of the
Income-tax Act or a body or an authority covered under section 10(23BBA) of the said
Income-tax Act.

However, nothing contained in entry (b) of this exemption shall apply to-
(i) renting of rooms where charges are X 1,000 or more per day;

(ii) renting of premises, community halls, kalyanmandapam or open area, and the like
where charges are ¥ 10,000 or more per day;

(iii) renting of shops or other spaces for business or commerce where charges are ¥ 10,000
or more per month.

60 | Services by a specified organisation in respect of a religious pilgrimage facilitated by the
Government of India, under bilateral arrangement.

80 | Services by way of training or coaching in-

(a) recreational activities relating to arts or culture, by an individual, or

(b) sports by charitable entities registered under section 12AA or 12AB of the Income-tax Act.

ANALYSIS
A. SERVICES PROVIDED BY CHARITABLE/RELIGIOUS TRUST

Entry 1 exempts services supplied by an entity registered under section 12AA or 12AB of the Income-
tax Act, 1961 by way of charitable activities. Thus, in order to claim exemption under Entry 1, following two
conditions must be satisfied:-

(i)  The entity should be registered under section 12AA or 12AB of the Income-tax Act, 1961, and
(ii) The entity must carry out one or more of the specified charitable activities.

Before proceeding further, let us first understand the meaning of term ‘charitable activities’. The term
‘charitable activities’ mean activities relating to-

(i) PUBLIC HEALTH by way of-
(A) care or counseling of
(I)  terminally ill persons or persons with severe physical or mental
disability;
(I) persons afflicted with HIV or AIDS;

(IIT) persons addicted to a dependence-forming substance such as
narcotics drugs or alcohol; or

(B) public awareness of preventive health, family planning or prevention of HIV infection;
(i) ADVANCEMENT OF RELIGION, SPIRITUALITY OR YOGA;
(iii) ADVANCEMENT OF EDUCATIONAL PROGRAMMES/SKILL DEVELOPMENT

relating to,-

(A) abandoned, orphaned or homeless children;

(B) physically or mentally abused and traumatized persons;
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(C) prisoners; or
(D) persons over the age of 65 years residing in a rural area;
(iv) PRESERVATION OF ENVIRONMENT including watershed, forests & wildlife.

Thus, only those services provided by a charitable and religious trusts [registered under section 12AA
or 12AB of the Income-tax Act] which fall within the above definition of charitable activities, are eligible for
exemption from GST. There could be many other services provided by such charitable and religious trusts
which are not covered by the definition of charitable activities and hence, such services would attract GST.

For instance, grant of advertising rights to a person for publicity, on the premises of the
charitable/religious trust or on publications of the trust, or granting admission to events, functions,
celebrations, shows against admission tickets or fee etc. would attract GST.

In the following paras, we have examined some of the services supplied by the entities registered under
section 12AA or 12AB of the Income-tax Act:

Management of educational institutions by charitable trusts

Activities of schools, colleges or any other educational institutions run by charitable trusts by way of
education or skill development of abandoned, orphans, homeless children, physically or mentally abused
persons, prisoners, or persons over age of 65 years or above residing in a rural area, will be considered as
charitable activities and income from such supplies will be wholly exempt from GST.

The term rural area means the area comprised in a village as defined in land revenue records,
excluding the area under any municipal committee, municipal corporation, town area committee, cantonment
board or notified area committee; or any area that may be notified as an urban area by the Central
Government or a State Government.

Example 11 : Shiksha Academy, an educational institute run by Sarvsewa Trust, a charitable trust
registered under section 12AB of the Income-tax Act, 1961, has organized a Skill Development
Programme for the old age people over the age of 65 years residing in Bangalore city (an urban area).

Services provided by Shiksha Academy do not fall within the purview of ‘charitable activities'. The
activities relating to advancement of skill development relating to persons over the age of 65 years,
are covered under the definition of ‘charitable activities’ only when such persons are residing in rural
area.

Activities of a school, college or an institution run by a trust which do not come within the ambit of
charitable activities will not be exempt under Entry 1. However, such activities may be exempt under Entry
66 [discussed later in this chapter] provided the school, college or institution qualifies as an 'educational
institution'.

Hostel accommodation provided by trusts

Hostel accommodation services provided by trusts to students do not fall within the ambit of charitable
activities as defined above.

Religious yatras or pilgrimage

Religious yatras/pilgrimage organised by any charitable or religious trust are not exempt.

Only such services of religious pilgrimage as are provided by specified organization in respect of a
religious pilgrimage facilitated by the Government of India (Gol), under bilateral arrangement, are
exempt from GST. [See Entry 60 in above table]. The term specified organization as referred herein means-
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o Kumaon Mandal Vikas Nigam Limited (KMVN), a Government
of Uttarakhand Undertaking; or

o ‘Haj Committee of India’ or ‘State Haj Committee including Joint
State Committee’. L T S 7o
HAJ COMMITTEE OF INDI.

§ Bk oty ny bl by ol i A

In short, as per Entry 60, the services provided by the Haj Committee and KMVN in relation to
pilgrimage to Mecca and Kailash - Mansarovar respectively are notliable to GST.

Example 12 : KMVN supplies numerous services, namely, medical facilities, catering services, security,
accommodation services, etc. to the pilgrims undertaking Kailash-Mansarovar pilgrimage. Such
services provided by KMVN in respect of the religious pilgrimage to Kailash-Mansarovar are covered

under entry 60 and thus, are exempt.

Arranging yoga and meditation camp by charitable trusts

As discussed above, services provided by entity registered under section
12AA or 12AB of the Income-tax Act, 1961 by way of advancement of religion,
spirituality or yoga are exempt as such activities are covered in definition of
charitable activities.

Fee or consideration charged in any other form from the participants for
participating in a religious, yoga or meditation programme or camp meant for
advancement of religion, spirituality or yoga shall be exempt.

Residential programmes or camps where the fee charged includes cost of
lodging and boarding shall also be exempt as long as the primary and |
predominant activity, objective and purpose of such residential |
programmes or camps is advancement of religion, spirituality or yoga.

However, if charitable or religious trusts merely or primarily provide accommodation or serve food and
drinks against consideration in any form including donation, such activities will be taxable. Similarly,
activities such as holding of fitness camps or classes such as those in aerobics, dance, music etc. will be
taxable.

Example 13 : Bhavyajyoti Foundation, a charitable trust registered under section 12AB of the Income-tax
Act, 1961, has organized a 'Yoga Meditation Camp’ for the old age people. GST would be exempt on the
same as services provided by entity registered under section 12AB of the Income-tax Act, 1961 by way of
advancement of religion, spirituality or yoga are exempt.

Hospitals managed by charitable trusts

Exemption available to health care services under Entry 74 [discussed
later in this chapter] is also applicable to the health care services provided by a
clinical establishment, an authorised medical practitioner or paramedics
of a religious or charitable trust also.

Training or coaching in arts, culture or sports
As per Entry 80, services by way of training or coaching in-
(a) recreational activities relating to arts or culture, by an individual, or

(b) sports by charitable entities registered under section 12AA or 12AB of the Income-tax Act are exempt
from GST.
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It is important to note that the exemption with regard to services provided by way of training or coaching in
recreational activities relating to arts or culture is available when the same is provided by an individual.
Similarly, services of training or coaching in sports are exempt only when such services are provided by a
charitable entity registered under section 12AA or 12AB of Income-tax Act.

Let us now analyse the term
‘recreational activities’. The term
recreational activities is very wide.
However, under this entry, the scope of
training or coaching in recreational

activities is restricted to the area of arts , D .J
and culture. Hence, the training or coaching in recreational activities

relating to the areas other than arts or culture is outside the purview of this entry.

Further, training or coaching in all forms of arts, culture or sports is covered under this entry,
namely, dance, music, painting, sculpture making, literary activities, theatre, etc. of any school, tradition or
language or any of the sports.

Example 14 : Manavtaa Sansthaan, a charitable trust registered under section 12AB of the Income-tax Act,
1961, has organized a 'Basketball Training Camp’ for teenagers. GST would be exempt on the same as
services provided by entity registered under section 12AB of the Income-tax Act, 1961 by way of training

or coaching in sports are exempt.

GST on services provided TO charitable trusts

Services provided to charitable or religious trusts are not outside the ambit of GST. Unless specifically
exempted, all goods and services supplied to charitable or religious trusts are leviable to GST.

B. CONDUCT OF ANY RELIGIOUS CEREMONY

Going through Entry 13(a), it can be inferred that the amount charged, by whatever name called, for
the conduct of any religious ceremony is exempt from GST. Religious ceremonies are life-cycle rituals
including special religious poojas conducted in terms of religious texts by a person so authorized by
such religious texts. Occasions like birth, marriage, and death involve elaborate religious ceremonies.

Example 15 : Raamanand Joshi, a priest, charges ¥ 12,000 for conducting a religious ceremony on the
birthday of Ghanshyam’s son. The amount charged for the conduct of any religious ceremony is
exempt from GST.

C. RENTING OF PRECINCTS OF RELIGIOUS PLACE MEANT FOR GENERAL PUBLIC

o Entry 13(b) exempts renting of precincts of a religious place meant for general public owned by an
entity registered under any of the specified sections of the Income Tax Act provided the
consideration charged for such renting does not exceed the prescribed ceiling limits as
given in said entry. Thus, this exemption is determined on the basis of amount of

consideration charged for such renting. Let us understand the meaning of the terms
‘religious place’, ‘general public’ and ‘precincts’ referred herein.

o Religious place means a place which is primarily meant for conduct of prayers or worship pertaining
to a religion, meditation, or spirituality.

o General public means the body of people at large sufficiently defined by some common quality of
public or impersonal nature.
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(a)
(b)
(©
(d)

The word "precincts’ is not to be interpreted in a restricted manner and all immovable property of
the religious place located within the outer boundary walls of the complex (of buildings and
facilities) in which the religious place is located, is to be considered as being located in the precincts of
the religious place. The immovable property located in the immediate vicinity and surrounding of the
religious place and owned by the religious place or under the same management as the religious place,
may be considered as being located in the precincts of the religious place and extended the benefit of
above exemption.

Activities other than - conduct of religious ceremony and renting of precincts of religious place - will be
taxable irrespective of the manner or the name in which the consideration is received.

For example, if donation is received with specific instructions/mutual understanding between the
donor and the receiver that religious place will host an advertisement promoting business of the donor,
such donation will be subject to GST. However, where the donation is received without such
instructions or when the name of the donor is displayed in recipient institution’s premises, in such a
manner, which can be said to be an expression of gratitude and public recognition of donor’s act of
philanthropy and is not aimed at giving publicity to the donor in such manner that it would be an
advertising or promotion of his business, then it can be said that there is no supply of service for a
consideration (in the form of donation). In other words, there is no obligation (quid pro quo) on part of
recipient of the donation or gift to do anything (supply a service). Therefore, there is no GST liability on
such considerationé.

Example 16 : Durgadevi Trust, a religious trust registered under section 12AB of the Income-tax Act,
owns and manages a temple in their locality. It rents the commercial shops located in the precincts of
the temple for a rent of ¥ 10,000 per month per shop. The consideration so received is liable to GST
as such services are exempt only when the consideration is less than ¥ 10,000 per month.

Example 17 : Sarvodaya Trust, a religious trust, registered under section 10(23BBA) of the Income-tax
Act, owns and manages a gurudwara. It rents the community hall located in the precincts of the
gurudwara for a rent of X 9,000 per day for a marriage function. The consideration so received is
exempt from GST as the consideration is less than ¥ 10,000 per day.

Questions 1 :

ABC Trust, a charitable trust registered under section 12AB of the Income-tax Act, is registered nder GST in
Rajasthan. It provided coaching for cricket to teenagers, yoga training to middle-aged people and skill
development services to persons over the age of 65 years residing in a metro city, in the month of June. ABC
Trust is liable to pay GST on:

Skill development services and yoga training
Skill development services

Coaching for cricket, yoga development services training and skill

Coaching for cricket and yoga training
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2. Agriculture related services

Entry Description of services
No.

24 | Services by way of loading, unloading, packing, storage or warehousing of rice.

24A | Services by way of warehousing of minor forest produce.

24B | Services by way of storage/ warehousing of cereals, pulses, fruits and vegetables.

54 | Services relating to cultivation of plants and rearing of all life forms of
animals, except the rearing of horses, for food, fibre, fuel, raw material or
other similar products or agricultural produce by way of—

(a) agricultural operations directly related to production of any
agricultural produce including cultivation, harvesting, threshing,
plant protection or testing;

(b) supply of farm labour;

(c) processes carried out at an agricultural farm including tending, pruning, cutting,
harvesting, drying, cleaning, trimming, sun drying, fumigating, curing, sorting, grading,
cooling or bulk packaging and such like operations which do not alter the essential
characteristics of agricultural produce but make it only marketable for the primary market;

(d) renting or leasing of agro machinery or vacant land with or without a structure incidental
to its use;

(e) loading, unloading, packing, storage or warehousing of agricultural produce;
(f) agricultural extension services;

(g) services by any Agricultural Produce Marketing Committee or Board or services provided
by a commission agent for sale or purchase of agricultural produce.

55 | Carrying out an intermediate production process as job work in relation to cultivation of plants
and rearing of all life forms of animals, except the rearing of horses, for food, fibre, fuel, raw
material or other similar products or agricultural produce.

55A | Services by way of artificial insemination of livestock (other than horses).

ANALYSIS
ENTRY 54

The words ‘Services relating to cultivation of plants and rearing of all life
forms of animals, except the rearing of horses, for food, fibre, fuel, raw material
or other similar products’ used in Entry 54 include activities like breeding of fish
(pisciculture), rearing of silk worms (sericulture), cultivation of ornamental flowers
(floriculture) and horticulture, forestry, etc.

Further, the term ‘agricultural produce’ means any produce out of cultivation
of plants and rearing of all life forms of animals, except the rearing of horses, for food,
fibre, fuel, raw material or other similar products, on which either no further
processing is done or such processing is done as is usually done by a cultivator
or producer which does not alter its essential characteristics, but makes it
marketable for primary market.
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It is important to note that agricultural produce [
is either subject to no further processing at all or h:
if any processing is undertaken on the
‘agricultural produce it should not alter its

'jessential characteristics but may make it [
- ' marketable for primary market. Few instances of

an agricultural farm including tending, pruning,
“ cutting, harvesting, drying, cleaning, trimming,
etc.

Let us examine what is exempt under Entry 54.

Entry 54 exempts the agricultural operations directly related to production of any agricultural produce
such as cultivation, harvesting, threshing, plant protection or testing. Further, processes carried out at an
agricultural farm including tending, pruning, cutting, harvesting, drying, cleaning, trimming, sun drying,
fumigating, curing, sorting, grading, cooling or bulk packaging and such like operations which do not alter
the essential characteristics of agricultural produce but make it only marketable for the primary
market are also exempt. In view of the same, following processes are outside the purview of this entry and
thus, are liable to GST:-

(a) Process which alters the essential characteristics of the agricultural produce: For instance, potato
chips or tomato ketchup, etc. are manufactured through processes which alter the essential
characteristic of farm produce (potatoes and tomatoes in this case).

(b) Process which makes agricultural produce marketable in the retail market: The processes of
grinding, sterilizing, extraction packaging in retail packs of agricultural products, which make the
agricultural products marketable in retail market, would NOT be covered in this entry. Only such
processes are covered in this entry which makes agricultural produce marketable in the primary
market and not retail market.

Apart from this, supply of farm labour is also exempt from GST.
Renting or leasing of agro machinery or vacant land

Item (d) of the entry exempts renting or leasing of agro machinery or
vacant land with or without a structure incidental to its use.

Example 18 : Moolchand has leased out to a farmer — Tulsidas - a vacant land for agriculture. The land has
a greenhouse and a storage shed which are incidental to its use for agriculture. Such service of leasing of
vacant land with a greenhouse and a storage shed which is incidental to its use for agriculture is exempt
from GST.

Agricultural extension services

Item (f) of the entry exempts Agricultural Extension Services (AES). Said services have been defined
under the notification to mean the application of scientific research and knowledge to agricultural practices
through farmer education or training.

The main objective of AES is to transmit latest technical know-how to farmers. It also focuses on
enhancing farmers' knowledge about crop techniques and help them to increase productivity. This is done
through training courses, kisan call centres, farm visits, on-farm trials, kisan melas, kisan clubs, advisory
bulletins and the like.
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Agricultural Produce Marketing Committee services

Services by any Agricultural Produce Marketing Committee or
Board or services provided by a commission agent for sale or purchase of
agricultural produce are not liable to GST. Agricultural Produce Marketing
Committee or Board means any committee or board set up under a State
Law for the time being in force for purpose of regulating the marketing of
agricultural produce.

Such marketing committees or boards have been set up in most of the States and provide a variety of
support services for facilitating the marketing of agricultural produce by provision of facilities and amenities
like, sheds, water, light, electr icity, grading facilities etc. They also take measures for prevention of sale or
purchase of agricultural produce below the minimum support price. APMCs collect market fees, license
fees, rents etc.

Services provided by such Agricultural Produce Marketing Committee or Board are covered in item (g)
of entry 54. However, any service provided by such bodies which is not directly related to cultivation of
plants and rearing of all life forms of animals, except the rearing of horses, for food, fibre, fuel, raw material or
other similar products or agricultural produce, will be liable to tax e.g. renting of shops or other property for
commercial purposes.

Warehousing of agriculture produce

Item (e) of entry 54 exempts loading, unloading, packing, storage or warehousing of agricultural
produce. In this regard, following may be noted:

Processed Tea and coffee

Tea used for making the beverage, such as black tea, green tea,
white tea is a processed product made in tea factories after carrying
out several processes, such as drying, rolling, shaping, refining,
oxidation, packing etc. on green leaf and is the processed output of

the same. Thus, green tea leaves and not tea is the “agricultural

produce” eligible for exemption under entry 54 where such exemption is available for

loading, unloading, packing, storage or warehousing of agricultural produce. Same is the
case with coffee obtained after processing of coffee beans.

Jaggery
Similarly, processing of sugarcane into jaggery changes its
essential characteristics. Thus, jaggery is also not an agricultural
produce.
Pulses

Pulses commonly known as dal are obtained after dehusking or splitting or both.

The process of dehusking or splitting is usually not carried out by farmers or at farm
level but by the pulse millers. Therefore, pulses (dehusked or split) are also not
agricultural produce. However, whole pulse grains such as whole gram, rajma etc. are

covered in the definition of agricultural produce.

In view of the above, it is inferred that processed products such as tea (i.e. black tea, white tea etc.),
processed coffee beans or powder, pulses (dehusked or split), jaggery, processed spices, processed dry fruits,
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processed cashew nuts etc. fall outside the definition of agricultural produce and therefore do not fall within
item (e) of entry 54.

ENTRY 55
Custom milling of paddy into rice

Carrying out an intermediate production process as job work in relation to cultivation of plants and
rearing of all life forms of animals, except the rearing of horses, for food, fibre, fuel, raw material or other
similar products or agricultural produce is exempt under GST.

Milling of paddy is not an intermediate production process in
relation to cultivation of plants. It is a process carried out after
the process of cultivation is over and paddy has been harvested.

Further, processing of paddy into rice is not usually carried out
by cultivators, but by rice millers.

Milling of paddy into rice also changes its essential characteristics.

Therefore, milling of paddy into rice cannot be considered as an intermediate production process in
relation to cultivation of plants for food, fibre or other similar products or agricultural produce.

In view of the above, it is clarified that milling of paddy into rice is not eligible for exemption under
Entry 55.

Questions 2 :

Which of the following services relating to agriculture are not exempt from GST?
(@) Loading, unloading, packing, storage or warehousing of rice.
(b) Milling of paddy into rice

(c) Agricultural extension services

(d) Renting of agro machinery

3. Educational services

Entry Description of services
No.

66 | Services provided -
(a) by an educational institution to its students, faculty and staff;

(aa) by an educational institution by way of conduct of entrance examination against
consideration in the form of entrance fee;

(b) toan educational institution, by way of;,-
(i) transportation of students, faculty and staff;

(ii) catering, including any mid-day meals scheme sponsored by the Central Government,
State Government or Union territory;

(iii) security or cleaning or house-keeping services performed in such educational
institution;

(iv) services relating to admission to, or conduct of examination by, such institution;
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Entry Description of services
No.

(v) supply of online educational journals or periodicals.

However, nothing contained in sub-items (i), (ii) and (iii) of item (b) shall apply to an educational
institution other than an institution providing services by way of pre-school education and
education up to higher secondary school or equivalent.

Further, nothing contained in sub-item (v) of item (b) shall apply to an institution providing
services by way of,-

(i) pre-school education and education up to higher secondary school or equivalent; or

(ii) education as a part of an approved vocational education course.

ANALYSIS

Education is fundamental to the nation building process. The term
“Education” is not defined in the CGST Act, 2017, but as per Apex Court
decision in “Loka Shikshana Trust v. CIT”, education is process of training and
developing knowledge, skill and character of students by normal schooling.

Taxing the Education Sector has always been a sensitive issue, as

education is seen more as a social activity than a business one. The

Government has a constitutional obligation to provide free and compulsory =
elementary education to every child. Thus, to promote education, it would be
beneficial if educational services are exempted from tax.

However, commercialization of education is also a reality. The
distinction between core and ancillary education is blurring and education is

now an organised industry with huge revenues. The GST law tries to
maintain a fine balance whereby core educational services provided and specified services received by
educational institutions are exempt and other services are sought to be taxed.

Exemption from GST granted vide Entry 66 stated above can be discussed under two broad categories -
output services and input services of an educational institution. The discussion in succeeding paras
fundamentally revolves around these two areas:

Qutput services)

° Services provided by an educational institution to its students, faculty and
staff and by way of conduct of entrance examination against consideration
in the form of entrance fee are exempt from GST.

o Since exemption with respect to said services is available only when these
services are provided BY ‘educational institution’, it is important to analyse the
term EDUCATIONAL INSTITUTION first:

o Educational institution means an institution providing services by way of,-

(i) pre-school education and education up to higher secondary school or
equivalent;

(ii) education as a part of a curriculum for obtaining a qualification recognised

by any law for the time being in force;
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(iii) education as a part of an approved vocational education course.

o It is to be noted that only those institutions, whose operations conform to the specifics given in the
definition of the term “educational institution”, would be treated as one entitled to avail exemptions
provided by the law.

o Sub-clause (ii) : The term ‘education as a part of curriculum for obtaining a qualification
recognised by any law for the time being in force’ means the education delivered as ‘a part’ of the
curriculum that has been prescribed for obtaining a qualification prescribed by law. Thus, in order to be
covered under Entry 66, the education service should be delivered as part of curriculum. In view of
same, it can be inferred that:

Education services provided Covered in Reasons
subclause (ii)
Conduct of degree courses by colleges, v These courses lead to grant of
universities or institutions qualifications recognized by law
Training given by private coaching institutes X Such training does not lead to
grant of a recognized
qualification.
Education as a part of a prescribed curriculum for X Only a course recognized by an
obtaining a qualification recognized by a law of a Indian law is covered herein.
foreign country

Example 19 : '‘Dharam Institute of Technology’ (DIT), a private engineering college in M.P., offers post
graduate engineering programmes. All the engineering courses including the distance learning post
graduate engineering programme offered by DIT are recognised by the law [The All India Council for
Technical Education (AICTE)]. Since DIT imparts education as a part of a curriculum for obtaining a
qualification recognized by the Indian law, the same is an educational institution.

o Sub-clause (i): An institution providing pre-school education and education up to higher secondary
school or equivalent qualify as an educational institution.

Example 20 : ‘Littleways Public School’ is a school loacted in Tamil Nadu. The school has two
branches — one is a pre-school and another is a higher secondary school affiliated to CBSE. A pre-
school and a higher secondary school are educational institutions. Thus, Littleways Public School
qualifies as an educational institution.

o Sub-clause (iii) covers institutions providing services by way of education as a part of approved
vocational education course.

An approved vocational education course means, -

o a course run by an ITI/ ITC affiliated to the National Council for Vocational
Training (NCVT) or State Council for Vocational Training (SCVT) offering courses
in designated trades** notified under the Apprentices Act, 1961 or

o a Modular Employable SKkill Course, approved by the NCVT, run by a person
registered with the Directorate General of Training, Ministry of Skill Development

and Entrepreneurship.

o The Modular Employable Skills is the minimum skill set which is sufficient for gainful employment or

self-employment in the world of work. It provides employable skills to early school drop-outs, existing
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workers seeking skill upgradation, workers seeking certification of their skills acquired informally, etc.
to improve their employability and provides certification after completion of the course.

o **Designated trade means any trade or occupation or any subject field in engineering or non-
engineering or technology or any vocational course which the Central Government, after consultation
with the Central Apprenticeship Council, may, by notification in the Official Gazette, specify as a
designated trade for the purposes of Apprentices Act, 1961.

Example 21 : Kaladrishti ITI, Gorakhpur is engaged in providing skill development courses in other
than designated trades notified under the Apprentices Act, 1961. Since courses offered by Kaladrishti
ITI are not in designated trades notified under the Apprentices Act, 1961, education provided by it is
not approved as vocational educational course as defined above. Resultantly, it doesn’t qualify as an
educational institution.

In view of the above definition, some of the institutions providing education services have been
examined as under:

Private ITIs

these ITls is approved as vocational educational course as

o Private ITls qualify as an educational institution if the education provided by i i
defined above. I I l

dustrial Training Institut

Accordingly, services provided by a private ITI only in respect of
designated trades notified under Apprentices Act, 1961 are exempt from GST under

this entry. Services in respect of other than designated trades are liable to GST.
f.-‘.

Further, in case of designated trades, services provided by private ITI
_,-._, by way of conduct of entrance examination against consideration in
:3/ the form of entrance fee will also be exempt.

Moreover, in respect of such designated trades, services provided TO private ITIs
relating to admission to or conduct of examination by a private ITI will also be
exempt.

In case of other than designated trades in private ITIs, GST is payable on the
aforesaid services provided by/to the private ITIs.

Government ITIs

As far as Government ITls are concerned, services provided by a Government ITI to
individual trainees/ students, are exempt under Entry 6 as these are in the nature of
services provided by the Central or State Government to individuals [Entry 6 is discussed in
detail subsequently].

Such exemption in relation to services provided by Government ITI would cover both - vocational
training and examinations conducted by these Government ITls.

Unrecognized educational institutions

o Private coaching centres or other unrecognized institutions, though selfstyled as educational
institutions, would not be treated as educational institutions under GST and thus cannot avail
exemptions available to an educational institution.

Example 22 : ‘Super Minds’, a coaching institute in Raipur, provides coaching for Institute of Banking
Personnel Selection (IBPS) Probationary Officers Exam. Super Minds, being a coaching centrewhich
trains candidates to secure a banking job, is not an educational institution in terms of the exemption
notification.
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Educational institutions up to Higher secondary schools

By virtue of Entry 66, educational institutions up to Higher Secondary School level do not suffer GST on
output services and also on specified input services [discussed in

subsequent paras]. However, some of the input services like repairs and
maintenance etc. provided by private players to educational institutions
are subject to GST.

Output services of lodging/boarding in hostels provided by such
educational institutions which are providing pre-school education and

education up to higher secondary school or equivalent or education
leading to a qualification recognised by law, are fully exempt from GST. Annual subscription/fees
charged as lodging/boarding charges by such educational institutions from its students for hostel
accommodation shall therefore, not attract GST.

Boarding schools provide service of education coupled with other services like providing dwelling
units for residence and food. This may be a case of composite supply if the charges for education and
lodging and boarding are inseparable. Their taxability will be determined in terms of the principles laid
down in section 2(30) read with section 8.

Such services in the case of boarding schools are naturally bundled and supplied in the ordinary course
of business. Therefore, the bundle of services will be treated as consisting entirely of the principal
supply, which means the service which forms the predominant element of such a bundle.

In this case since the predominant nature is determined by the service of education, the other service of
providing residential dwelling will not be considered for the purpose of determining the tax liability and
in this case, the entire consideration for the supply will be exempt.

Educational institutions providing qualification recognized by law

We have already seen that the institutions providing services by way ofeducation as a part of a
curriculum for obtaining a qualification recognized by any law for the time being in force qualify as
educational institutions.

However, the question arises that in case where a course in a college leads to dual qualification only
one of which is recognized by law, would service provided by the college by way of such education be
covered by the exemption notification?

Provision of dual qualifications is in the nature of two separate services as the curriculum and fees for
each of such qualifications are prescribed separately. Service in respect of each qualification would,
therefore, be assessed separately.

If an artificial bundle of service is created by clubbing two courses together,

when only single fee is charged for both, only one of which leads to a Dual
qualification recognized by law, then by application of the rule of quallifications
determination of taxability of a supply which is not bundled in the ordinary where only one is
course of business, it shall be treated as a mixed supply as per provisions recognised by law
contained in section 2(74) read with section 8.

The taxability will be determined by the supply which attracts highest rate of GST.

However, incidental auxiliary courses provided by way of hobby classes -
or extra-curricular activities in furtherance of overall well-being will be
an example of naturally bundled course, and therefore treated as composite
supply. One relevant consideration in such cases will be the amount of extra
billing being done for the unrecognized component viz-a-viz the recognized
course.

Incidental
auxiliary courses
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If extra billing is being done, it may be a case of artificial bundling of two different supplies, not supplied
together in the ordinary course of business, and therefore will be treated as a mixed supply, attracting
the rate of the higher taxed component for the entire consideration.

lIMs

o Indian Institutes of Management Act, 2017 (IIM Act, 2017)
empowers [IMs to (i) grant degrees, diplomas, and other academic
distinctions or titles, (ii) specify the criteria and process for
admission to courses or programmes of study, and (iii) specify the

academic content of programmes.

o Resultantly, all the IIMs fall under purview of “educational

institutions” as they provide education as a part of a curriculum for _
Long duration programs of

obtaining a qualification recognized by law for the time being in
[IMs - Exempt

force.

o [IMs provide various long duration programs (1 year or more) for
which they award diploma/ degree certificate duly recommended
by Board of Governors as per the power vested in them under the I[IM
Act, 2017. Services provided by I[IMs to their students in all such long
duration programs (one year or more), are exempt from levy of GST.

Short duration programs

. : . of lIMs — Not exempt
o [IMs also provide various short duration/short term programs

(less than 1 year) for which they award participation certificate to

the executives/ professionals as they are considered as
“participants” of the said programmes. These participation
certificates are not any qualification recognized by law.

o Such participants are also not considered as students of IIM. Services provided by IIMs as an
educational institution to such participants is not exempt from GST and GST is payable on the same.

Conduct of entrance examination by authority/board/body set up by CG/SG

Any authority, board or body set up by the Central Government or State
Government (including National Testing Agency) for conduct of entrance
examination for admission to educational institutions shall be treated as

educational institution for the limited purpose of providing services by |yATIONAL TESTING AGENCY
way of conduct of entrance examination for admission to educational | Lrcellence in Aszessment |
institutions.

Central and State Education Boards

It is important to note that the Central and State Educational Boards shall be treated as ‘Educational
Institution’ for the limited purpose of providing services by way of conduct of examination to the
students. In this regard, following is clarified:

o Various services are supplied by Centre and State Boards such as National Board of Examination (NBE).
These services include entrance examination (on charging a fee) for admission to educational
institution, input services for conducting such entrance examination for students, accreditation of
educational institutions or professional so as to authorise them to provide their respective services.

° For example, NBE provides services of conducting entrance examinations for admission to courses
including Diplomat National Board (DNB) and Fellow of National Board (FNB), prescribes courses and
curricula for PG medical studies, holds examinations and grant degrees, diplomas and other academic
distinctions.
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It carries out all functions as are normally carried out by central or state
educational boards and is thus a central educational board. “Central and
State Educational Boards” are treated as educational institutions for the
limited purpose of providing services by way of conduct of examination to
the students. Therefore, NBE is an ‘educational institution’ in so far as it
provides services by way of conduct of examination, including any entrance
examination, to the students.

It is clarified that:

(i) GSTis exempt on services provided by Central or State Boards (including the boards such as NBE)
by way of conduct of examination for the students, including conduct of entrance examination for
admission to educational institution under Entry 66(aa). Therefore, GST shall not apply to any fee
or any amount charged by such Boards for conduct of such examinations including entrance
examinations.

(ii) GST is also exempt on input services relating to admission to, or conduct of examination, such as
online testing service, result publication, printing of notification for examination, admit card and
questions papers etc, when provided to such Boards under Entry 66(b)(iv).

(iii) GST is applicable to other services provided by such Boards, namely of providing accreditation to
an institution or to a professional [accreditation fee or registration fee such as fee for FMGE
(Foreign Medical Graduate Examination) screening test] so as to authorize them to provide their
respective services.

Supply of food in a mess or canteen

Educational institutions generally have mess facility for providing food to their students and staff.
Such facility is either:

(i)  run by the institution/ students themselves or
(ii) outsourced to a third person.

If the catering services is one of the services provided by an
educational institution to its students, faculty and staff and the said
educational institution is covered by the definition of ‘educational
institution’ as given above, then the same is exempt [covered under item
(a) of entry 66].

If the catering services, i.e., supply of food or drink in a mess or canteen, is provided by anyone
other than the educational institution, i.e. the institution outsources the catering activity to an
outside contractor, then it is a supply of service to the concerned educational institution by such outside
caterer and attracts GST.

However, said services when provided to an educational institution providing pre-school education or
education up to higher secondary school or equivalent are exempt from tax [covered under item (b)(ii)
of Entry 66].

Supply of food in anganwadis and schools

An anganwadi, inter alia, provides pre-school non-formal education. Hence, anganwadi is covered by
the definition of educational institution (as pre-school).

As seen above that as per entry 66(b)(ii), any catering service provided to an educational institution
(pre-school and schools) is exempt from GST and it includes mid- day meal service also. The scope of
this entry is thus wide enough to cover any serving of any food to a school (including pre-school).
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o It is further clarified that services provided to an educational institution by way of serving of food
(catering including mid- day meals) is exempt from levy of GST irrespective of its funding from
government grants or corporate donations.

o Hence, serving of food to anganwadi shall also be covered by said exemption, whether sponsored
by government or through donation from corporates.

Entrance fee for conduct of entrance examination/ fee for admission/issuance of migration
certificate

° As discussed earlier, Entry 66 exempts, inter alia, services provided -
(a) by an educational institution to its students, faculty and staff;

(aa) by an educational institution by way of conduct of entrance examination against consideration in
the form of entrance fee.

° Therefore, it can be seen that all services supplied by an ‘educational institution’ to its students are
exempt from GST. Consideration charged by the educational institutes by way of entrance fee for
conduct of entrance examination is also exempt.

o The exemption is wide enough to cover the amount or fee charged for admission or entrance, or amount
charged for application fee for entrance, or the fee charged from prospective students for issuance of
eligibility certificate to them in the process of their entrance/admission to the educational institution.

o Services supplied by an educational institution by way of issuance of migration certificate to the leaving
or ex-students are also covered by the exemption. Accordingly, such activities of educational
institutions are also exempt.

Fees charged from prospective employers

Educational institutes such as IITs, [IMs charge a fee from prospective employers like corporate
houses/MNCs, who come to the institutes for recruiting candidates through campus interviews in
relation to campus recruitments. Such services shall also be liable to tax.

Maritime courses approved by DG Shipping

o Maritime Training Institutes and their training courses are approved by the Director General of
Shipping which are duly recognised under the provisions of the Merchant Shipping Act, 1958 read with
the Merchant Shipping (standards of training, certification and watch-keeping for Seafarers) Rules,
2014.

o Therefore, Maritime Training Institutes are educational institutions and the courses conducted by them
are exempt subject to fulfilment of other conditions specified herein.

[l_nnut urvlsﬂl

o Regarding, input services, it may be noted that where output services are

exempted, the educational institutions may not be able to avail credit of
tax paid on the input side. The auxiliary education services [services
which educational institutions ordinarily carry out themselves, but may
obtain as outsourced services from any other person] specified in item

(b) of entry 66 only have been exempted [Sub-items (i) to (v) of item (b)
of Entry 66].
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However, the said exemption comes with a rider. Auxiliary services of (i) transportation of students,
faculty, and staff, (ii) catering including any midday meals scheme sponsored by Government and (iii)
security or cleaning or housekeeping services are exempt only if such auxiliary education services are
provided to educational institutions providing services by way of education up to higher secondary or
equivalent, (from pre-school to HSC).

Thus, if such auxiliary education services are provided to educational institutions providing degree or
higher education or institutions providing approved vocational education course, the same would not
be exempt.

Similarly, services of supply of online educational journals/periodicals are exempt only if they are
provided to an institution providing services by way of education as a part of a curriculum for obtaining
a qualification recognized by any law for the time being in force.

Example 23 : Little Millennium — a pre school in outskirts of Mumbai — has subscribed the online
journals on child development and experiential learning. Services of supply of online educational
journals or periodicals provided, inter alia, to an institution providing services by way of pre-school
education are not exempt.

Example 24 : SM Transporters has provided services of transportation of students and faculty from
their residence to school and back, to Pathwheels School - a higher secondary school. Services of
transportation of students, faculty and staff provided, inter alia, to an institution providing services by
way of education up to higher secondary school or equivalent are exempt.

Example 25 : Shiksha College, offering degree courses (recognised by law), has to conduct its half
yearly examination in November. For this purpose, it has paid the honorarium to paper setters and
examiners (not on the rolls of Shiksha College) for their services. Further, it availed the printing
services for printing the question papers (paper and content are provided by Shiksha College) for
conducting examination. Services provided to an educational institution relating to admission to, or
conduct of examination by, such institution are exempt.

Therefore, services of paper setters and examiners and printing services availed by Shiksha College
are exempt.

Example 26 : Gyaani Public School — a higher secondary school — has hired Suvidha Services Ltd. for
security and housekeeping services in the school. Security and housekeeping services provided within
the premises of, inter alia, a higher secondary school are exempt. Therefore, said services provided by
Suvidha Services Ltd. are exempt.

The school susbequently hired Suvidha Services Ltd. for providing the security and housekeeping
services at School's Annual Day function organised in an auditorium outside the school campus.
Security and housekeeping services provided to Gyaani Public School for School's Annual Day
function organised outside the school campus will be taxable as only the security and housekeeping

services performed within the premises of the higher secondary school are exempt.

The exemptions available in respect of input and output services of an educational institution have been

tabulated as follows :
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Type of educational institution

fee.

Educational institution providing pre-school Educational Educational
education and education up to higher institution providing institution
secondary school or equivalent education as a part of providing
a curriculum for education as a
obtaining a part of approved
recognized vocational
qualification education course
Exempt | (i) transportation of students, faculty and | (i) services relating | Services relating
input staff; to admission to, or | to admission to,
services | (jj) catering, including any mid-day meals conduct of | or conduct of
scheme sponsored by the Central examination by, | examination by,
Government, State Government or Union such institution such institution.
territory; (ii) supply of online
(iii) security or cleaning or house-keeping educational
services performed in such educational journals or
institution; periodicals
(iv) services relating to admission to, or
conduct of examination by, such institution
Exempt | Services provided by an educational institution -
output | (3) to its students, faculty and staff;
services

(aa) by way of conduct of entrance examination against consideration in the form of entrance

Questions 3 :

(@
(b)
(c)
(d)

Catering services provided to Little Angels Public School

Which of the following educational services are not exempt from GST ?

JEE Mains entrance exam conducted by National Testing Agency.

Long (2 years) conducted by Management duration programs Indian Institutes of

Coaching for preparation of UPSC entrance examination provided by perfect coaching classes .

4, Health care services

Entry Description of services
No.
46 Services by a veterinary clinic in relation to health care of animals or birds.

74

Services by way of-

(a)

medics;

However, nothing in this entry shall apply to the services
provided by a clinical establishment by way of providing room
Intensive Care Unit (ICU)/Critical
(CCU)/Intensive Cardiac Care Unit (ICCU)/Neo natal Intensive
Care Unit (NICU)] having room charges exceeding X 5000 per day

[other than

to a person receiving health care services.

(b)

specified in (a) above.

Care Unit

health care services by a clinical establishment, an authorised medical practitioner or para-

services provided by way of transportation of a patient in an ambulance, other than those
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ANALYSIS

Entry 74 - Health care services by a clinical establishment, an authorised
medical practitioner or para-medics are exempt from GST [Entry 74(a)].

However, services provided by a clinical establishment by way of providing
room [other than Intensive Care Unit (ICU)/Critical Care Unit (CCU)/Intensive Cardiac
Care Unit (ICCU)/Neo natal Intensive Care Unit (NICU)] having room charges exceeding X 5000 per day to a

person receiving health care services will not be exempt.

The term ‘health care services’ is defined as follows:
Health care services
]
° means any service by way of diagnosis or treatment or care for
illness, injury, deformity, abnormality or pregnancy in any
recognized system of medicines in India and

o includes services by way of transportation of the patient to and from aclinical establishment, but

° does not include hair transplant or cosmetic or plastic surgery, except when undertaken to restore
or to reconstruct anatomy or functions of body affected due to congenital defects, developmental
abnormalities, injury or trauma.

o As it is apparent from the definition of health care services, only services in recognized systems of
medicines in India are exempt under this entry.

Following systems of medicines are the recognized systems of medicines in India :-

o Allopathy

° Yoga

. Naturopathy R i I of 0

o Ayurveda m ms mdhnes
o Homeopathy w

o Siddha

° Unani

o Any other system of medicine that may be recognized by Central Government

Let us now understand the meaning of terms - ‘clinical establishment’, ‘authorised medical practitioner’
and ‘paramedics’.

Clinical establishment: means a hospital, nursing home, clinic,
sanatorium or any other institution by, whatever name called, that offers
services or facilities requiring diagnosis or treatment or care for illness,
injury, deformity, abnormality or pregnancy in any recognised system of

medicines in India, or a place established as an independent entity or a part
of an establishment to carry out diagnostic or investigative services of diseases.

Thus, diagnostic or investigative services of diseases provided by pathological labs are
not liable to GST.

Authorised medical practitioner: means a medical practitioner registered with any of
the councils of recognised system of medicines established/recognised by law in India &

includes a medical professional having requisite qualification to practice in any recognised
system of medicines in India as per any law for the time being in force.
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Further, Paramedics are trained health care professionals, for example, nursing
staff, physiotherapists, technicians, lab assistants etc. Services by them in a clinical
establishment would be in the capacity of employee and not provided in independent
capacity and will thus be considered as services by such clinical establishment. Similar

services in independent capacity are also exempted.
Rent of rooms provided to in-patients

Rent of the rooms having room charges upto ¥ 5000 per day to a person receiving health care
services in hospitals is exempt.

Services provided by senior doctors/ consultants/ technicians

o Hospitals hire senior doctors/ consultants/ technicians independently. Such persons do not have any
contract with the patient. Hospitals pay them consultancy charges and there is no employer-employee
relationship between them.

° It is clarified by CBIC that services provided by such senior doctors/ consultants/ technicians, whether
employees or not, are healthcare services which are exempt from GST [Circular No. 32/06/2018 GST
dated 12.0